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EXECUTIVE SUMMARY

The coup d’état by Myanmar’s military has sparked mass protests, which
have been met with the imposition of martial law, media and telecommu-
nication blackouts, and human rights violations, including mass arrests and
deadly force. Many foreign investors have been required to suspend oper-
ations to ensure the security of workers and their investments.

Over the past decade, Myanmar has encouraged foreign investments by
providing investors with better legal protections. Foreign investors whose
investments have been harmed as a result of the coup d’état, either as a
direct or indirect result of the military, State authorities or a State-owned
entity’s actions, may thus be able to seek legal redress against Myanmar
for breach of an investment treaty, contract or domestic law. In particular,
investors from Singapore, Korea, Japan, Israel, Australia and New Zealand
may have claims under treaties between their home States and Myanmar
and can potentially commence arbitration proceedings to pursue them.

1 INTRODUCTION

On 1 February 2021, Myanmar’s military, claiming that the 2020 Novem-
ber General Election was mired in fraud, seized power and arrested elected
officials from the National League for Democracy party (“NLD”), includ-
ing its head, and re-elected State Counsellor, Aung San Suu Kyi. The mil-
itary’s return to power has sparked mass protests over the past several
weeks. In response, the junta has imposed martial law, caused media and
telecommunication blackouts and committed human rights violations, in-
cluding resorting to mass arrests and using deadly force, with over 700
people reportedly killed.! Calls to halt the violence have been made by the
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to Myanmar from various countries including the UK, Switzerland, New
Zealand, Korea, Australia, the US and EU countries.®

The coup d’état is said to mark the end of a decade of democratic rule that
had coincided with the release of Aung San Suu Kyi in November 2010
from house arrest, followed by her and the NLD’s victory in the 2015 Gen-
eral Election. Over this period, foreign investments into Myanmar grew
with investors hailing primarily from Singapore, China (including
Hong Kong), South Korea, neighbouring Thailand and Japan. Sectors
which draw the most foreign investment are retail manufacturing, real es-
tate, energy (oil & gas), and transport.*

The increase in foreign investments was facilitated by reforms to Myan-
mar’s investment policy, including the enactment of the Myanmar Invest-
ment Law in 2016 (“MIL”) and the Investment Rules in 2017 (“MIR”).
Myanmar also concluded bilateral investment treaties (“BIT”’) and multi-
lateral trade agreements (comprising investment chapters), within the
framework of the Association of Southeast Asian Nations (“ASEAN”).®

However, the coup and heavy-handed approach to the protests have im-
pacted Myanmar’s economy — whose output had drastically slowed be-
cause of the Covid-19 pandemic and is now predicted to shrink by 10%
this year — and created uncertainty for foreign investors.

This article examines the possible legal remedies for foreign investors in

Myanmar.®

2 Impact of the Coup on Foreign Investments

The effects of the coup on foreign investments are difficult to predict.” Re-
ports are that the new regime does not wish to jeopardise the economic
benefits that have accrued from foreign investments.® For example, the
Myanmar Investment Commission, newly appointed by the military, has
authorised new foreign investments.® The situation at the Ministry of In-
vestments and Foreign Economic Relations, however, appears unstable,
given that some 80 civil servants reportedly went on strike and have been
fired in recent days in April.*?

Foreign investors, especially in the extractive / mining and energy indus-
tries, are facing logistical challenges and have in some instances suspended
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their operations. Some have instructed local employees not to travel to their
workplace or they have been unable to do so for fear of being harmed or
arrested. Certain countries have called on their nationals in Myanmar to
leave. Much of the unrest has occurred in Yangon, Myanmar’s main com-
mercial port, which has delayed supplies and hampered exports. The inter-
net and telecommunication blackouts are affecting business throughout
Myanmar.

There is also cause for concern for the security of work sites, given the
military’s use of lethal force and promises of retaliation by rebel groups.**
Conversely, Chinese-owned investments have been frequent targets of pro-
testers who see China as an ally of the military.*2

3 Legal Remedies

3.1 Domestic law

Over the past decade, Myanmar has opened economic sectors to foreign
investment — for example banking, financial services, telecommunications
— and provided investors with enhanced protections.*?

The Investment Law and Investment Rules

The MIL and MIR provide protections to foreign investors and their in-
vestments', including:

e Protections against direct expropriations and indirect expropria-
tions,® namely measures having the equivalent effect to the trans-
fer / seizure of property and effectively depriving the investor of

the benefit of ownership of the investment.!®

Expropriations are
forbidden unless they serve a public purpose, are non-discrimina-
tory, in accordance with the law and against prompt, fair and ade-
quate payment of compensation.'” The MIL defines fair compen-
sation, as the “market value” of the investment but also refers to
other considerations such as the public interest and profits from the

investment.®

e Fair and equitable treatment (“FET”), including the right to obtain

information on measures or decisions that impact a given investor
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or investment and the right to due process and appeal in respect of
government measures, including changes to terms of government-
granted investment licences or permits;°

e Non-discriminatory treatment of foreign investors as compared to
both Burmese nationals (national treatment) and other foreign in-
vestors (most-favoured nation treatment);?° and

e Subject to certain limitations, the right to carry out a free transfer
of funds from investment activities.?

Disputes between foreign investors and the State are to be resolved amica-

bly through the Investor Grievance Mechanism,? which was set up in

2020.%% Should the parties fail to resolve the dispute, investors may bring

claims through a contractually-agreed forum, such as arbitration, through

the national courts, or mechanisms provided by investment treaties.?*

The Arbitration Law

Following its accession to the 1958 New York Convention on the Recog-
nition and Enforcement of Foreign Arbitral Awards (“NY Convention”),”
in 2016, Myanmar adopted a new arbitration law. It has been welcomed as
a means of providing a more stable legal environment for foreign inves-

tors.?®

While State courts are more restricted in their ability to intervene or inter-
fere with arbitration proceedings based in Myanmar, enforcement of an
arbitral award may be refused if it “would be contrary to the national in-
terests of the State”.?’ The new law’s effectiveness will depend on its im-
plementation, which in turn rests upon the judiciary’s independence.?®

3.2 International law

Myanmar has a poor track record in terms of the rule of law and the coup
has demonstrated the precarity of its legal institutions. Myanmar’s interna-
tional legal obligations therefore provide a firmer basis for foreign inves-
tors to seek redress for interference with their investments.

Myanmar has recently concluded a series of international agreements

providing protections to foreign investors both on a bilateral basis and as
part of ASEAN.
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Bilateral investment treaties

Myanmar has signed 11 bilateral investment treaties, eight of which are in
force, with China, India, Israel, Japan, Korea, Philippines, Thailand, and,
most recently, Singapore. These BITs include protections commonly pro-
vided to foreign investors.?® The protection against expropriation and the
FET standard are generally more favourable to investors than those con-
tained in the MIL. Also, Myanmar has committed to ensuring full protec-
tion and security (“FPS”) to foreign investments so that investors and in-
vestments should be free of harm from physical violence, for example re-
sulting from civil unrest, whether it stems from third parties or the State
itself, and that the State will remedy any such harm.*

The standards of protection in the recent BIT with Singapore are more pre-
cisely defined. FET and FPS are defined as corresponding to the minimum
standard of treatment under customary international law;>! FET is also de-
fined as including “denial of justice” and FPS as requiring “each Party to
provide the level of police protection required under customary interna-
tional law.””®2 Annex II sets out a more precise definition of expropriation.
Of particular interest is Article 7.2 of the BIT, which provides that the host
State is responsible for providing restitution or compensation, or both if
appropriate, where investors suffer a loss “resulting from the (...) destruc-
tion of the investment or part thereof of the investor by the latter Party’s
forces or authorities, which was not required by the necessity of the situa-
tion.”3

The BITs provide access to investor-state dispute settlement mechanisms,
namely investment arbitration, which offers investors a safer, neutral fo-
rum in which to seek redress. Also, arbitration may provide an avenue for
bringing human rights violations claims, insofar as they may be relevant to
investment disputes and encompassed by BITs.%*

Multilateral treaties

Myanmar, through its membership of ASEAN, is party to seven multilat-

eral agreements, which contain varying degrees of investor protections.®

Among these are the ASEAN Comprehensive Investment Agreement
(“ACIA”), an investment treaty between the members of ASEAN, as well
as the ASEAN-Australia-New Zealand Free Trade Agreement
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(“AANZFTA”), which provides protections to Australian and New Zea-
land investors in Myanmar.*®

The scope and level of protection offered in these treaties differ. For exam-
ple, the FET and FPS standards in AANZFTA or the ASEAN-Korea Treaty
provide the level of protection required under customary international law,
and FET includes protection against denials of justice.®’ In the case of
ACIA and the ASEAN-China FTA, FET is defined as no more than a pro-
tection against denials of justice. Except for the ASEAN agreement with

Hong Kong, these agreements provide for investor-state arbitration.®
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