
ARBITRATION IN THE ASIA REGION

Arbitration Law Reform in Hong Kong:
Furthering the UNCITRAL Model Law
This article discusses the legislative history of arbitration in Hong Kong and provides a detailed
overview of the current draft Arbitration Bill. Particular attention is drawn to 'opt-in' provisions
included in the Bill for consideration by parties when drafting domestic arbitration agreements.

Introduction
On 31 December 2007, the Hong
Kong Department of Justice published
a draft Arbitration Bi II ('the Bill')
and an accompanying Consultation
Paper.' Views and comments on the
Bill were sought during a public
consultation period that expired on
30 April 2008, but was subsequently
extended to 30 June.

Arbitration in Hong Kong
The UNCiTRAL Model Law on
International Commercial Arbitration
('the Model Law') was adopted as part
of the Hong Kong Arbitration
Ordinance (Cap 341) ('the Ordinance')
in 1989 as a first step towards
harmon ization of the territory's
arbitration legislation with this
internationally-recognized framework.'

When UNCITRAL adopted the
Model Law in 1985, States and
territories were encouraged to "give
[it] due consideration ... in view ofthe
desirability of uniformity of the law of
arbitral procedures and the specific
needs of international commercial
arbitration practice."

Today, aver fifty jurisdictions
have adopted the Model Law." Hong
Kong has enacted the vast majority of

its provisions, but very few of them
apply to domestic arbitrations. By
extending the Model Law across the
board and completely abolishing the
domestic/international dichotomy, the
draft Bill, if enacted, will make Hong
Kong's arbitration law much simpler
and more user-friendly.

Legislative evolution
ThefirstArbitrationOrdinance,enacted
in 1963, provided a single regime
for both international and domestic
arbitrations. A bifurcated system came
into being when the Model Law was
adopted for international arbitrations
in 1989. In the light of moves towards
fundamental reform of arbitration law
in England and Wales, the HKIAC
created, in 1991, a Committee on
Arbitration Law, chaired by Mr Justice
Neil Kaplan, to determine whether
further reform was needed. The
Committee's report of 1996 ('the 1996
Report') recommended extending two
Model Law provisions - arts 8 and
16 - to domestic arbitrations and the
enactment of further provisions In the
main body of the Ordinance to apply
to both domestic and international
arbitrations. More fundamentally,
the 1996 Report recommended root
and branch reform, with the present
Ordinance being replaced by a
Model Law-based statute establishing
a unitary regime. It stated:

"The ... Ordinance ... should
be completely redrawn in order to
apply the Model Law equally to
both domestic and international
arbitrations, and arbitration
agreements, together with such
additional provisions as are deemed,

in the lightof experience in Hong Kong
and other Model Law jurisdictions,
both necessary and desirable. In the
process the legislation would keep
pace with the needs of the modern
arbitration community, domestically
and globally ... "

Assuch reformwau Idbesubstantial,
the Committee recommended at that
time only provisions that would pave
the way for more fundamental reform
later. The 1996 amendments to the
Ordinance, which implemented these
recommendations with effect from 27
June 1997, therefore kept the dual
system in place.

Part II of the existing Ordinance
governs domestic arbitrations, while
PartliA (implementi ng the Model Law),
governs international. Whether an
arbitration is domestic or international
is governed by art 1(3) of the Fifth
Schedule to the Ordinance (art 1 (3)
of the Model Law) and stipulates
when an arbitration is 'international'.
Partiesmay, however, switch from one
regime to the other.' Part IA contains
provisions appl icable to both domestic
and international arbitrations, some of
them dati ng from 1989, others resuIti ng
from the 1996 Report. In 1998, the
Hong Kong Institute of Arbitrators
formed a Committee on Hong Kong
Arbitration Law, chaired by Mr Robin
Peard, to consider further the 1996
Report and to make recommendations.
This Committee issued a report in
2003 ('the 2003 Report'), reiterating
the call for a unitary regime based on
the Model Law and making detailed
recommendations for implementation,
including the retention of a number
of 'opt-in' provisions (eg as to rights
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of appeal) for domestic arbitrations
only. The Hong Kong Government's
Department of Justice created a
Departmental Working Group in 2005
to implement the recommendations
of the 2003 Report.6 The fru its of its
labors are the present draft Arbitration
Bill and Consultation Paper.

The draft Arbitration Bill
The draft Bill follows the Model Law
both as to framework and content,
with few deviations and a number
of additions inherited from the
present Ordinance", The following
commentary describes the relevant
provisions of the Bill, highlighting where
it follows the Model Law's lead and
where it does not; where it preserves
and/or improves upon the current
legislation and where it seeksto repeal
outdated or Iittle used provisions.

Scope of the Bill
The Bill would apply to "an arbitration
under an arbitration agreement
(whether or not it is entered into
in Hong Kong) where the place
of arbitration is in Hong Kong.:"
Unlike the 'pure' Model Law, the
Bill's sphere of application is not
limited to "international commercial
arbitration." Rather, it applies to
"an arbitration under an arbitration
agreement." The arbitration need
be neither 'international' nor
'commercial'. The term 'international'
is disapplied, since the very aim of
the Bill is to create a unitary statutory
regime for domestic and international
arbitrations. The term 'commercial' is
disapplied "in the interests of giving
the law the widest possible scope."?
The Bill thus follows the 2003 report,
which stated:

"We are of the view that the new
unitary regime should apply to all
cases,domestic and international, and
should not be limited to commercial
arbitrations."!"

Furthermore, tkl)e new provision
reflects a 2006 change to the Model
Law by applying where the place of
arbitration is Hong Kong. Where the
place of arbitration is outside Hong
Kong, theBill would only partially
apply."
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General provisions
TheBiIIadopts theModel Law's'General
Provisions' concerning the need to
promote uniformity in its application,"
receipt of written communications.':'
waiver of the right to object in case of
delay in raising the objection," and
the general extent of court intervention
in aid of arbitration."

"The draft Bill follows
the Model Law both
as to framework and
content, with few
deviations and a
number of additions
inherited from
the present
Ordinance. "

Con fiden tia Ii ty
The Bill legislates on confidentiality
in arbitration. Regarding arbitration
related court proceedings, the
drafters sought to balance the parties'
interest in keeping their dispute
confidential and the public interest
in having a transparent judicial
system. Proceedings are to be held
in open court, unless a party requests
otherwise. The court may nevertheless
order proceedings to be held in open
court if it considers this appropriate.

If a party successfu Ily appl ies for
proceedings to be held in camera, the
court may order what information, if
any, may be published." Generally,
it cannot allow the publication of
information without the agreement
of all parties, unless it considers
the judgment "to be of major legal
interest." If a party sti II reasonably
wishes not to reveal particular
information (such asa party's identity),
the court may so order.

The Bill also addresses
the confidential ity of arbitral
proceedings." By contrast with the
Model Law, which is silent on the
matter." the Bill states that parties

are deemed to have agreed not to
disclose any information relating to
arbitral proceedings or an award. This
is subject to four exceptions: (1) where
the parties agree otherwise; (2) where
such disclosure is contemplated by
the Bi-II; (3) where such disclosure is
required by law, and (4) where such
disclosure is made to a professional
or party advisor.

Arbitration agreements
The Bill incorporates the Model
Law's requirements on arbitration
agreements, as revised in 2006. The
original 1985 version of the Model Law
required that an arbitration agreement
be in writing and stipulated what
this meant. Over time, practitioner
comment indicated that it was often
impractical or even impossible to
draft a document meeting the formal
requirements of art 7(2).19

In 2006, UNCITRAL revised art
7, adopting two alternative options
for States to consider adopting.
Both amendments were "intended
to address evolving practice in
international trade and technological
developments", which included the
increasing prevalence of electronic
communications." Under the first
option, writing is required, but
a record of the "contents" of the
agreement "in any form" is equivalent
to "writing." An arbitration agreement
may therefore be entered into in
any manner, including orally, so
long as its contents are recorded.
The amendment is significant, since
neither the parties' signatures nor
an exchange of messages between
them are required. Furthermore,
art 7(4) states that an "electronic
communication" qualifies as
"writing" so long as "the information
contained therein is accessible so
- as to be useable for subsequent
reference." Under the second option,
an arbitration agreement is defined
succinctly and in a manner that omits
any formal requirement. This version
abandons the detailed structure of the
1985 text.

The Bill elects the first option.
This reflects the drafters' concern,
expressed in the Consu Itation Paper,



that the second option is "likely to be
incompatible" with art II of the New
York Convention, which requires
arbitration agreements to be in
writing."

Composition of arbitral tribunal
The Bill adopts Model Law provisions
regarding the composition of an
arbitral tribunal. These include the
parties' right to determine the number
of arbitrators." the power of a third
party (including an institution) to
determine this matter," procedures
for the appai ntment of arbitrators."
grounds for challenging an arbitrator
and disclosure requirements." and
the procedure for challenges."

Provisions of the existing
Ordinance relating to umpires are
preserved. These provisions, which
stem from maritime arbitration,
permit the appointment of an umpire
when there is an even number of
arbitrators." Unless the parties have
agreed otherwise, the arbitrators are
free to agree the umpire's functions
and whether the umpire should attend
proceedings." Where the arbitrators
fail to follow the procedure for their
replacement by an umpire, a party
may apply to the court for assistance."
Arbitrators may refer specific matters
over which they cannot agree to the
umpire if they consider that doing so
would save costs."

Hong Kong's unusual provisions
on med-arb also remain intact. Hong
Kong followed Mainland China's
lead by adopting procedures that
fuse arbitration and conciliation."
These provisions have received mixed
reactions in Hang Kong, principally
because of concerns about the
confidentiality of proceedings and
the impartiality of the arbitrator
conciI iator." In the Bill, the term
'mediator' replaces 'conciliator' and,
where an appointment of a mediator
has not been duly made, a party
should apply to the HKIAC and rillt to
the courts for assistance."

jurisdiction of arbitral tribunal
The Bill perpetuates two of the most
fundamental tenets of international
arbitration, viz the doctri nes
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of Kompetenz-Kompetenz" and
separabi Iity of arbitration agreements,
set out in art 16 of the Model Law.34
Thus, a tribunal "may rule on its own
jurisdiction, including any objections
with respect to the existence or val idity
of the arbitration agreement," and "a
decision by the arbitral tribunal that
the contract is null and void shall not
entail ipso jure the invalidity of the
arbitration clause." Where a tribunal
finds that it has jurisdiction, a party
may bring an action before the court
within thirty days. The court's decision
is non-appealable.The Bill further
empowers the tribunal to rule on
whether it is properly constituted and
what matters have been submitted to
arbitration." It also specifies that, if a
party brings a counter-claim or raisesa
defence by way of set-off, the tribunal
has jurisdiction over those claims only
to the extent that their subject-matter
"falls within the scope of the same
arbitration agreement."36 A decision
by the tribunal that it does not have
jurisdiction is non-appealable."

Bill ... empowers
the tribunal to rule
on whether it is
properly constituted
and what matters have
been submitted to
arbitration. "

Interim measures and preliminary
orders
The Bill adopts most of the provisions
of the Model Law, as revised in 2006,
regarding interim measures. The
original art 17 of the Model Law was
revised - "in recognition not only that
interim measures were increasingly
being found in the 'practice of
international commercial arbitration,
but also that the effectiveness of
arbitration as a method of settling
commercial disputes depended on
the possibility of enforcing such
interim measures.":"

The Bill adopts the provisions
regarding the tribunal's power
to grant interim measures; the
definition of an interim measure;"
the conditions for granting interim
measures and preliminary orders
and their modification, suspension
and termination; the provision of
security; the disclosure of relevant
circumstances; and liability for
costs and damages associated with
applications for interim measures."?

The Bill does not, however,
implement arts 17H-1 7Jof the Model
Law regarding the recognition and
enforcement of interim measures
and court-ordered interim measures.
Instead, it retains the exisnng
special rules on the recognition and
enforcement of orders or directions
as well as arbitral awards." An order
or direction made by a tribunal in or
outside Hang Kong "is enforceable in
the same way as an order or direction
of the court that has the same effect.":"
If the order or direction were made
outside Hong Kong, the party seeking
enforcement must demonstrate to the
Hong Kong court that a similar type
of arder may be made by a Hong
Kong tribunal." A decision granting
or denying enforcement is non
appealable."

Conduct of arbitral proceedings
The Bill adopts Model Law provisions
regarding the conduct of arbitral
proceedings, including the parties'
freedom to determine procedure."
place" and language of 'the
arbitration", as well as the power of
the tribunal to seek assistance from
the court in taking evidence."

Several provisions of the exìsting
Ordinance, are retained, eg as to the
tribunal's powers to order security
for costs and discovery. In particular,
whereas art 18 of the Model Law
requires that a party be afforded a
"full" opportunity to present its case,
the Ordinance requires only that a
"reasonable" opportunity be afforded.
The latter approach is considered to
give the tribunal more power and
flexibility in the management of the
proceedings."

Significantly, the Bill also provides
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that where an arbitrator is challenged
and removed, he may not be able to
receive his fees and may be required
to return any fees already paid."

Making of awards and termination of
proceedings
The Bill adopts Model Law provisions
on the making of arbitral awards
and the termination of proceedings,
including procedures for deciding
on the applicable substantive law,"
requirements as to form and content of
awards" and the power of the tribunal
to correct errors of form in an award."

A number of noteworthy
provisions, both new and existing,
relate to costs." The tribunal may
make an award on costs, taking
into consideration ali relevant
circumstances, including the fact
that an offer of settlement has been
made. The tribunal will assess the
"reasonable costs" of the proceedings
and may order payment within a
specified period. Any contractual
clause in which the parties agree that
they will be responsible for their own
costs is void, unless it is part of a post
dispute arbitration agreement. The
tribunal must provide in the award for
the taxation by the court of the costs
of the proceedings and the basis on
which costs are to be paid. To this end,
the tribunal may make an additional
award of costs taki ng into accou nt the
results of the taxation.

While the tribunal may grant
interest on money awarded, the
Consultation Paper seeks opinions on
how to treat interest on costs.55 The
Ordinance does not currently state
clearly whether the tribunal can order
payment of such interest.

Setting aside of award
The Bill adopts art 34 of the Model
Law.56 A party may seek to have an
award vacated because, for instance,
it was not able to present its case,
the award was outside the scope of
the arbitration agreement, or the
subject-matter of the dispute was not
capable of settlement by arbitration.
Additionally, an,ward may not be set
aside "on the ground of errors of fact
or law" on its face.57 Awards are thus
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given an additional layer of protection
against attack.

Recognition and enforcement of
awards
Although Hong Kong follows the
Model Law in most respects, it did
not adopt arts 35 and 36 regarding
the recognition and enforcement of
arbitral awards. The Bill preserves
the post-1 July 1997 regime, which
distinguishes between an award
made in Mainland China (a 'Mainland
award'), an award made in a State
(other than China) party to the New
York Convention (a 'Convention
award'), and awards that are neither
(eg awards made in Taiwan and
Macau).

"[W]hereas art 18
of the Model Law
requires that a party
be afforded a "full"
opportunity to present
its case, the Ordinance
requires only that
a "reasonable"
opportunity be
afforded." i-

The provisions regarding
enforcement of Convention
and Mainland awards remain
unchanged." Enforcement of Mai nland
awards may be refused under grounds
that are almost identical to art V of the
New York Convention. A party may not
seek recognition and enforcement of a
Mainland award where application for
enforcement has already been made
on the Mainland, unless the award
has not been fu Ily satisfied thereby.59
A party seeking enforcement must
therefore carefully consider whether to
go to a Mainland or Hong Kong court,
since it cannot do both simultaneously.
This may prove problematic where, for
example, a party chooses to go to court
-in Hong Kong, only to discover shortly

thereafter that most of the opposi ng
party's assetsare on the Mainland."

Enforcement of awards made
outside Hong Kong that are neither
Convention nor Mainland awards
will not be granted unless "the court
in the place where the award is made
will act reciprocally in respect of
awards made in Hang Kong in arbitral
proceedings by an arbitral tribunal."?'
The drafters sought to ensure
reciprocity of enforcement of a Hong
Kong award in the State or territory
in question. The grounds on which
recognition and enforcement of such
awards may be refused are identical
to those applicable to Convention and
Mainland awards, with one addition:
a court may also refuse to recognize
an award if "for any other reason [it]
considers it just to do SO."62

The compromise: opt-in provisions
Several existing provrsions are
particularly significant for many local
users and practitioners and cannot
be dispensed with, eg consolidation
and appeal on a point of law.
The drafters thus followed the
2003 Report's recommendation to
incorporate 'opt-in' provisions for
parties to consider when drafting
arbitration agreements. Parties can
either expressly agree to include
these provisions in their arbitration
agreements, or they wi II automatically
apply when certain conditions are
met. These conditions are essentially
that (i) the arbitration agreement
was entered into before or within six
years of the commencement of the
new Ordinance, (ii) the agreement
states that it governs a "domestic
arbitration", and (iii) the parties have
not agreed otherwise.>'

Why should opt-in provisions
automatically apply? Many
practitioners in the construction
industry, for example, are concerned
that standard form contracts wi II
continue to use the term 'domestic
arbitration' for some time. -These
provrsions will help make the
transition to the new law smoother for
disputes that would have previously
triggered the application of the
domestic regime.>'

t
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Consol idation and concurrent
hearing
Construction disputes form a
substantial proportion of Hong Kong
arbitrations." Traditionally, such
cases involve multiple parties and
agreements. These can lead to delays
and problems in resolving disputes
absent consolidation measures. The
Model Law is silent on this. Because
of the importance of construction
disputes in Hong Kong, consolidation
provisions in the existing Ordinance"
are retained as opt-in provisions
under the Bill. Parties may agree that
the court should order consolidation
where there 'is a common question
of law or fact, the rights to rei ief
arise out of the same transaction, or
because "for some other reason it is
desirable."!" The court may also order
that separate proceedings be heard at
the same time or immediately after
each other. Where proceedings are
consolidated, the court may make
subsequent orders relating to costs.
The Consu Itation Paper, however,
raises questions such as whether the
court should be able to appoint the
same arbitrator to hear consolidated
proceedings." These questions
remain open.

Appeal on a question of law
The general rule in international
arbitration and under the Bill is that
parties may not appeal an arbitration
award. They may only seek the setting
aside of an award on the limited
grounds in art 34 of the Model Law. In
domestic arbitrations in Hong Kong,
however, a limited right of appeal
against an award on a question of
law has traditionally been the norm,
unless the parties agree otherwise."

Under the Bill a limited right of
appeal on a question of law may be
brought either with the consent of all
parties or with the leave of the court."
Leave to appeal will be granted only
where (i) "the determination of the
question wi II substantially affect the
rights [of a party]," (ii) the question
is one that the tribunal was asked to
decide, and (iii) the decision of the
tribunal on the .questlon is "obviously
wrong" or "the question is one of
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general importance and the decision
of the arbitral tribunal is at least open
to serious doubt.'?'

Courts have emphasized, however,
that "there is a presumption in favour
of finality and against granting
leave"? and a "strong presumption
that [the parties] have also accepted
[the arbitrator] for better or worse
in relation to questions of law."73 If
it exceptionally finds that it should
intervene, the court will apply the
correct law to the case and may
then either confirm, vary, remit for
reconsideration or set aside the award
in whole or in part."

Conclusion
It remains to be seen what reactions
and views the Consultation Paper
and the Bill receive from Hong Kong
arbitrators, practitioners and users.
The Bill seeks to provide improved
and modernized arbitration legislation
that is in line with the Model Law as
currently drafted. Its enactment will
reconfirm and strengthen Hong Kong's
leading position in Asia and worldwide
as a dispute resolution center.

Lorraine de Germiny
Dewey & LeBoeuf LLp75
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