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ADMISSIBILITY IN INTERNATIONAL ARBITRATION

upholds the challenge, there will be no dual
track; the arbitration ends. An unconvinced
and undeterred claimant may then go to court
and request a validation of arbitration; the
wrongful failure of arbitrators to assume jurisdiction is itself an excess of power.) Arbitrators
thus have an important discretion; they may
recognize that there are important doubts of
principle, or that the applicable law is unsettled,
and wish to avoid the risk of wasting their and
the parties' efforts.
The attraction of this policy choice - a cornerstone of the Model Law and an inspiration
of much legislation and case-law - is straightforward: it impedes unmeritorious tactical
challenges, which would otherwise flourish. An.
epidemic of overreaching by arbitrators was
unlikely for two reasons, and has indeed not
materialized in jurisdictions where the Model
Law has been adopted. First, speculations that
arbitrators <always find a way to assume jurisdiction' do not make sense in terms of self-interest (reputations are harmed by the annulment
of awards) and are contradicted by innumerable arbitral decisions declining jurisdiction.
Secondly, and more importantly, arbitrators'
mistakes with respect to these issues may be
corrected by courts.
JAN PAULSSON
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11.58 Admissibility in
International Arbitration
Admissibility is a category of preliminary
objections, or pleas in bar, that may be raised
by a party in response to an international claim.
Objections to admissibility are closely related
to objections to jurisdiction and objections to
competence, and the three categories are not
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always clearly distinguished in practice. 53 In
particular, the term 'jurisdiction' is sometimes
used in a broad sense to cover both admissibility and, in particular, competence.54 If upheld
by an international court or tribunal, all three
objections generally preclude an examination
of the claim on the merits.

Distinguishing questions of admissibility from
questions of jurisdiction
While an objection to jurisdiction relates to the
scope of the treaty under which the dispute has
arisen, an objection to admissibility relates to
the claim. Objections to admissibility are therefore often more closely linked to the merits of
the case than objections to Jurisdiction, and
may not be capable of being resolved as preliminary issues. Consequently, they are often
examined after the examination of objections
to jurisdiction and. may also be joined to the
merits. However, this is a matter of practice
rather than legal rule and as such subject to
exercise of judgement by an international court
or tribunal. Similarly, while an objection to
competence in a strict cónceptual sense relates
to the question of whether a particular dis-.
pute falls within the scope: of the arbitration
agreement (rather than the broader question of
whether it falls within the scope of the treaty
as .a whole, which is an issue of jurisdiction),
they are in practice often, framed as objections
to jurisdiction or admissibility.55 Investment
53

54

55

Thus, e.g., Article 41 of the International Centre
for Settlement of Investment Disputes (ICSID)
Convention distinguishes between the 'jurisdiction of the Centre' and the 'competence of the
Tribunal,' but does not mention the term 'admissibility.' Nonetheless, objections to the admissibility of the claim are frequently raised in ICSID
arbitration.
Christoph H Schreuer, Loretta Malintoppi,
August Reinisch and Anthony Sinclair (eds), The
ICSID Convention (2nd edn, CUP 2010) 532 (suggesting that 'the distinction [between jurisdiction
and competence] is of little consequence ... The
terms are frequently used interchangeably.').
Thus the question of whether the claim is a
treaty claim or a contract claim, or whether the ·
respondent State is the proper party to the dispute
because the alleged breach is not attributable to
the State, may be said to be conceptually objections to 'competence' rather than 'jurisdiction.'
For discussion of the concept of competence, see,
e.g., Gerald Fitzmaurice, 'The Law and Practice of
the International Court of Justice: International
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PRINCIPLES: ADJUDICATION AND ENFORCEMENT
;,

treaty jurisprudence on the meaning and effect
of the three concepts remains unsettled, and
there have been few attempts by investment
treaty tribunals to characterize the relationships between them.
Objections to admissibility
Similarly to objections to jurisdiction or·
competence, objections to admissibility may
be raised in terms of time (ratione temporis),
person (ratione personae) and subject matter
(ratione materiae).

I'

admissibility may also be based on the claimant's failure to meet the relevant nationality
requirements either on the date the claim arose,
or on the date it was presented to the international court or tribunal, or because it was not
continuously owned by a qualifying national
between these dates.58 The jurisprudence of
investment treaty tribunals is unsettled as to the
extent to which the rules relating to the nationality of claims continue to apply in investment
treaty arbitratiº?·
Subject matter

An objection to the admissibility of the claim
ratione materiae relates to the subject matter
An objection to admissibility of the claim of the claim. Thus a claim may be considered
ratione temporis relates to the timeliness of the inadmissible ratione materiae if it is tainted by
presentation of the claim. Thus a claim may - international illegality or is otherwise contrary
be considered inadmissible ratione temporis if to international or transnational public policy.
its presentation is either premature or overdue.· State parties to an investment treaty may also
The presentation of the claim may be consid- agree that an investor must comply with the
ered premature if it is not yet ripe for exercise host State's law when making or operating an
of international jurisdiction, e.g., for failure investment, in' order to qualify for protection
to exhaust local remedies or to comply with under the treaty.59 A preliminary objection on
the procedural steps in the applicable dispute the basis that such a requirement has not been
resolution clause in the relevant treaty or com- complied with may be· also characterized as
promis.56 On the other hand, although there is an objection to the admissibility of the claim
no specific time bar for raising claims in inter- ratione materiae. There is an emerging trend
national law, a claim may be found overdue in investment treaty jurisprudence to uphold
and as such inadmissible ratione temporis if the objections to admissibility ratione materiae in·
claimant has not met the specific deadline for circumstances where the claim raises serious
raising claims under the treaty. ·
issues of illegality or international or transnational public policy, even if the applicable
investment treaty· does not contain a legality
Nationality
clause.
An objection to the admissibility of the claim
ratione personae relates to the nationality of the
claim. Thus a claim may be considered inadmiseficially or otherwise in substance owned by a
sible ratione personae if it has been presented
national of the host State is more appropriately
by a party that is merely the nominal'or formal
classified as an objection to competence rather
owner of the claim, and if the claim is in fact
than admissibility as it focuses on the scope of the
beneficially or otherwise in substance owned by
arbitration agreement rather than the nature of
a national of a third State.57 An objection to
ownership of the claim.
Timeliness

58

56

57

Organizations and Tribunals' (1952) 29 Brit YB
Int'l L 1, 40--41; Gerald Fitzmaurice, 'The Law and
Procedure of the International Court of Justice,
1951-1954: Questions of Jurisdiction, Competence
and Procedure' (1954) 34 Brit YB Int'! L 1, 8-9.
By contrast, a preliminary objection to the effect
that the claim relates to a dispute that arose before
the entry into force of the treaty in question would
be an objection to jurisdiction ratione temporis.
An objection on the basis that the claim is ben-

59

By contrast, a preliminary objection raised on the
basis that the claimant does not have the nationality of the home State at all, on any of the relevant
dates, would be an objection to jurisdiction ratione
personae.
A preliminary objection raised on the basis that
there is no investment 1n the first place would be
an objection to jurisdiction ratione materiae. For
further discussion see Zachary Douglas, 'The Plea
of Illegality in Investment Treaty Arbitration'
(2014) 29 ICSID Review= Foreign Investment Law
Journal 155.

W ORKIN G PROCEDURE S IN INTERNATIONAL ARBITRATION

Consequences of admissibility determination
The classification of a preliminary objection
as an objection to jurisdiction or admissibility
is not purely conceptual but has legal consequences. If an objection to jurisdiction in the
strict sense of the term is upheld, an arbitral
tribunal has no discretion and the claim must
be dismissed for lack of jurisdiction.: The same
is true for objections to competence (thus,
for instance, if the tribunal determines that
the alleged breach is not attributable to the
respondent State, the claim must.be dismissed
as the dispute is not governed by the arbitration agreement). However, because objections
to admissibility relate to the claim rather than
the scope of the treaty or of the arbitration
agreement, arbitral tribunals have a measure,
of discretion to determine whether to admit or
dismiss the claim in the circumstances of the·
case (or, e.g., whether to suspend it when its
presentation is premature).
VEIJO HEISKANEN
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11.59 Working Procedures in
International Arbitration
The distinguishing feature of dispute resolution
under international investment law is that it
is almost always between a non-state actor as
claimant and a state as respondent. State-tostate litigation does occur, but the large majority
,I
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of cases are brought by private investors and
resolved in arbitration. Proceedings are governed by either the New York Convention of'
1958 or the International Centre for Settlement
oflnvestment Disputes (ICSID) Convention of
1965. Though comprehensive statistics are not
available because some proceedings may not
be publicly disclosed, it seems beyond dispute
that all but a few New' York Convention cases
are either ad hoc proceedings under the United
Nations Commission on International Trade
Law (UNCITRAL) Rules or administered
by ICSID under ICSID's Additional Facility
Rules. ICSID Convention cases are all ICSID:.
administered under ICSID's Arbitration Rules.
Whichever rules apply, tribunals and.parties
enjoy latitude in tailoring procedures according to what seems sensible in a given case,
constrained only by a small number of hardand-fast provisions in each set of rules and=-of
greater importance-fundamental principles
of fairness (which may be referred to as 'due
process', 'natural justice', or other terms drawn
from municipal legal cultures).
As the New York and ICSID Conventions
provide only limited possibilities for review or
non-enforcement of arbitral awards, tribunals
have a free hand to innovate within the bounds
of fairness. As one might expect, however, in
practice a consensus has formed as to the basic
structure that is appropriate for most investorstate cases.
Basic structure of the investor-state dispute
settlement process
Initiation
The investor-claimant begins a case by submitting an initial pleading setting out its claim
in basic terms. The pleading may be called a
'request for arbitration' or 'notice of arbitration', depending on which arbitral rules are
invoked. The state-respondent usually submits
a responsive pleading. The more important
sequel to the investor's pleading is the appointment of the arbitral tribunal. There are usually
three arbitrators, though there have been notable cases decided by a sole arbitrator. Where
there are three, generally each side appoints one
arbitrator, and the third is chosen by either the
parties jointly, the two party-appointed arbitrators jointly, or the administering institution.
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