


	 ACC	Docket	 39	 January/February	2011

Five Fundamentals for 
Taking Compliance 
Management Seriously 
By danIel lucIen Bühr

Shaping the compliance discussion. In April 2010, 
economiesuisse, the Swiss Business Federation, 
published a policy paper on effective compliance 
management as a framework for its members, 
and to contribute to the important discussion on 
corporate compliance. The paper is intended first 
and foremost for the boards of directors and the 
executive management in Swiss companies. The 
basic principles and essential building blocks, 
however, may also serve as a source of inspiration for  
companies in other jurisdictions when establishing 
their own best-practice compliance plans.
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legal violations in the american defense 
industry in the 1980s. Since the early 
1990s, there has been recognition in the 
uS economy that companies should be 
aware of their strategic legal risks and 
should systematically prevent infringe-
ments of the defined core legal areas. 
Since the late 1990s, compliance has 
also become a key element of diligent 
corporate management and successful 
risk management for european business-
es. In recent years, increasing emphasis 
has been placed on integrity in busi-
ness.4 Companies — just like any citizen 
— are required not only to behave in 

accordance with the law, but also with complete integrity. 
Guaranteeing abidance by the law in the broader sense, 
i.e., as it is described in article 716a of the Swiss Code of 
Obligations as the non-transferable and inalienable duty of 
a public limited company’s board of directors, is the start-
ing point of this article. However, beyond law-abidance, a 
culture of complete integrity should also be maintained. 
Staff needs to adhere to the corporate ethos of the com-
pany and constantly strive for new goals. as shown below, 
this goal can be achieved with a systematic and efficient 
compliance management system.

Integrity as a business policy
The Swiss economy is highly global-

ized, and its value chains are becoming 
increasingly complex. This development 
is taking place against a background of 
increasing regulation and legal enforce-
ment. In this corporate environment, 
integrity when conducting business is 
a fundamental requirement of diligent 
management. If companies want to be 
successful in the long term, they must 
nurture a keen culture of integrity and 
law-abidance. Integrity and compliance 
are therefore the basis, but also an op-
portunity for successful business.

Inspired by international compliance practice,1 econo-
miesuisse2 and business specialists3 have drawn up the 
foundations of effective compliance management.

Swiss companies are convinced that by applying binding 
values and appropriate compliance management they can 
safeguard their integrity, and avoid or contain breaches of 
the law. Integrity and effective compliance are therefore 
unalienable elements of good, diligent business manage-
ment. Compliance also contributes to the social responsi-
bility borne by the economic players.

The mandate to any board of directors includes the ba-
sic legal responsibility of supervising those people entrust-
ed with managing the company, in particular with regard 
to abidance by the law. Compliance must be implemented, 
supervised and adapted to changes by the board of direc-
tors with the greatest of care and attention. The aim is to 
ensure that any breaches of the law are avoided or discov-
ered early enough so that the company can protect itself 
from claims for financial damages, potential administrative 
or criminal penalties, and a loss of reputation.

The board of directors determines the company’s policy 
and values, and lays the foundation for compliance within the 
organization. Management ensures compliance in day-to-day 
business, and provides adequate staff and material resources 
for it to be done. In addition, management should regularly 
report to the board about the effectiveness of the company’s 
compliance efforts.

The term compliance
The term compliance basically means ensuring law-

abidance. Private and public stakeholders expect that any 
company will conduct its business in a way that complies 
with applicable standards. Seen from this perspective, 
compliance can also be defined as the state of integrity 
expected by the stakeholders on the basis of the civic re-
sponsibility of the companies. Historically, compliance and 
the practice itself are both of uS origin, dating back to the 
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mercial incentives. Culpable breaches of the law should 
be sanctioned so that punishment and deterrence 
emphasize the fact that compliance is binding and non-
negotiable. The requirement for integrity and compli-
ance, together with sanctions in the event of culpable 
breaches of the law, are transparent parts of the staffing 
and remuneration policy of the company.

5)  Testing the effectiveness and the constant improvement 
of compliance measurements are the cornerstones of  
the compliance house.

The corporate management ensures that the compli-
ance management is regularly tested for effectiveness. 
Weaknesses in the program or individual measures 
are then put to rights. The compliance system must be 
adapted to take account of any changes in the company 
(i.e., new products, new markets, etc.).

Comments on the five fundamentals 
of effective compliance

1. Policy and code of conduct in corporate culture
Compliance starts with the commitment of the corpo-

rate management to abide by the law as a fundamental 
condition of all business operations. This commitment 
to law and order must be genuine, unequivocal, firm and 
constant; it is the foundation of a compliance-oriented 
corporate culture. The commitment to law-abidance must 
be made public within and outside the company, and the 
corporate management must act as role models in this 
(“walk the talk”).

The corporate management issues a code of conduct. 
The code of conduct belongs to the highest-level regula-
tions (“constitution level”) in the company, and lays down 
the ethical and moral framework in which the business 
operations are conducted.6

It is a set of guidelines and a moral reference point for 
the company. The code of conduct entitles, motivates and 
obligates the corporate management and all staff. 

Example	of	an	elementary	code	of	conduct
As employees of Example Ltd., we behave in an ethical 

manner toward customers, suppliers, competitors, the 
authorities and our colleagues.

We abide by the following principles:
1. We abide by the laws and standards in force.
2.  We respect human dignity and the rights of  

every individual.
3.  We do not offer bribes to anyone; nor do we  

accept bribes.
4.  We avoid conflicts of interest or declare them  

at an appropriate time.

Five fundamentals of effective compliance
Law-abidance systems or compliance programs are 

among the core elements of careful business management. 
The content of the compliance program will be different 
depending on the strategic risk profile (“risk map”) of the 
particular company. Smaller companies that operate only 
in one jurisdiction can take clear, straightforward measures 
to ensure law-abidance, whereas multinationals need to 
run a comprehensive professional compliance program. 
although there is no single binding model for effective 
compliance management, there are common fundamental 
elements for effective compliance as shown, for example, in 
the “compliance house.” 

1)  Policy and code of conduct are the roof of effective  
compliance.

The corporate management5 commits to complete 
integrity — in particular to abidance by the law — as 
a key part of its corporate culture and the foundation 
of its business operations. It issues a code of conduct 
(i.e., code of ethics, code of business conduct, etc.).

2)  The structure of the compliance organization is the  
first pillar of the compliance house.

The corporate management ensures that the code 
of conduct, in particular the requirement to abide by 
the law, is effectively implemented by the compliance 
structure. It makes adequate financial, staff and material 
resources available.

The structural guarantee of the effectiveness of 
compliance includes the creation of independent 
bodies to which concerns and infringements can be 
reported in confidence.

3)  The compliance processes are the second pillar  
of the compliance house.

The compliance processes and the compliance 
organization together form the company’s compli-
ance program. Planned, systematic processes include, 
for example, the regular analysis of the legal risks, 
publishing and implementing internal regulations, 
training exposed staff, and handling concerns and 
infringements.

4)  Appropriate incentives and sanctions complete  
the compliance house.

Integrity and acting within the law should be the pre-
requisites for any remuneration. If necessary, particular 
achievements relating to integrity and compliance, and 
therefore to the corporate culture, can be rewarded. but 
under no circumstances should the effectiveness of the 
compliance program be sacrificed to conflicting com-
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The board of directors bears the ultimate organiza-
tional responsibility. It organizes the company in such 
a way that any breaches of the law can be avoided or 
detected with appropriate effort and in good time. The 
board of directors decides the outlines of the staff, 
and structural organization of the legal and compli-
ance function. among other things, it decides whether 
the functions are joined or separate, whether they are 
handled centrally or not, to whom these functions 
report (board of directors, audit committee, CeO, etc.), 
and what resources and tools will be allocated to these 
functions so they can do their work effectively and reli-
ably. The board of directors bears the ultimate respon-
sibility for compliance. This responsibility cannot be 
delegated to any other body.

However, the board of directors can delegate compli-
ance tasks to the corporate management, who in turn can 
delegate the support and supervision of employees to legal 
and/or compliance officers. Despite this cascade of respon-
sibility, each employee is personally responsible for compli-
ance within her sphere of influence.

To increase the likelihood that reprehensible practices 
are detected, internal and/or independent reporting bod-
ies should be set up. These bodies must be independent 
in the sense that the staff runs no risk of reprisals if they 
report misconduct. Whistleblowing must also be pro-
tected by guaranteed anonymity and confidentiality. It 
is conceivable, for example, to have an internal ombuds-
man for reports from employees and an external report-
ing body for confidential or anonymous complaints.

Example	of	basic	structure	of	a	compliance	program
a compliance program that is effective and integral in 

its design features the following basic elements:
• Content and mode of operation of the compliance 

program are known to the top management; it 
supervises how the program is carried out and  
its effectiveness.

• The corporate management ensures that the 
necessary resources, powers and direct reporting 
lines required to carry out the compliance program 
are guaranteed.

• The company informs and regularly trains its staff 
appropriate to their level in the organization about 
the principles and rules for complying with the code 
of conduct. It answers any questions asked by the 
staff in a timely and competent manner.

• The company checks compliance and effective 
implementation of the code of conduct in an 
appropriate way. It ensures that the staff and third 
parties can contact a reporting body, maintaining 
anonymity if requested.

5.  We maintain the confidentiality of internal data.
6.  We respect and safeguard the intellectual  

property of Example Ltd.
7.  We actively support the implementation of  

this code of conduct.

Example	of	the	importance	of	a	code	of	conduct	in		
everyday	business

Circumstances: The head of human resources (Hr) 
at example Ltd., wants to restrict staff use of the internet 
for private purposes in the workplace. To understand the 
extent to which staff uses the internet for personal use, he 
wants to have the staff’s behavior monitored secretly.

although he is dubious about the legality of this pro-
cedure, he asks the IT department — without any further 
explanation — to secretly monitor and analyze the staff’s 
online behavior.

Assessment: The head of Hr knows he must obey the 
law. The legislation includes the labor law that prohibits 
any secret monitoring of employees unless they are specifi-
cally suspected of abuse, and also the data protection law 
that only permits the collection and processing of personal 
data if the persons concerned are aware that this is being 
done. The head of Hr is familiar with the broad outlines of 
this legislation. However, he rates the company’s objectives 
to be more important and omits any clarification of the 
legal aspects. by doing so, the head of Hr accepts to break 
the law. He commits a breach of the code of conduct, and 
through his actions, the head of Hr puts example Ltd. at 
risk in terms of its liability and reputation.

2. The structure of the compliance organization
The structure and processes of compliance are the main 

pillars of the compliance house. They make it possible to 
implement the principles laid down in the code of conduct. 
The structure and organization of the compliance program 
must be designed from the outset in such a way that illegal 
behavior in general is prevented or detected.

Staff	must be able	to	put	
questions	directly	or	indirectly	
to	the	legal and compliance 
function,	and	receive	
competent	answers	within	a	
reasonable	period of time.
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The knowledge of the code of conduct is always 
refreshed whenever there are important management 
meetings, such as meetings of country or regional 
managing directors.

If they have questions, staff can contact the legal advi-
sor, the compliance officer of their group company or the 
group’s legal department. In areas where there are particu-
lar legal risks, compliance-training sessions are held that 
tackle those specific legal risks.

4. Appropriate incentives and sanctions
not only does staff share responsibility for the financial 

success of the company, but also for the law-abidance of 
the business operations and maintaining the company’s 
reputation. Incentives for both management and staff 
are an effective tool in putting the code of conduct into 
practice. Law-abidance is a requirement of any effective 
compliance program, and if necessary, is supported by 
incentives. Culpable breaches of the law and internal rules, 
on the other hand, are punished with a sanction. Sanctions 
may take the form of a reduction in financial entitlements, 
an official warning or even dismissal.

a company should not undermine the code of conduct 
by rewarding commercial success even though legal risks 
are being ignored. attention should also be paid to the 
fact that unrealistic commercial objectives, combined with 
group pressure, may cause individual employees to break 
the law and internal directives. Therefore, the corporate 
management must make it clear that good performance is 
not only commercially above average, but also systemati-
cally takes account of, and minimizes the risks associ-
ated with, any business. In this respect, risk management 
focuses on abidance with the law.

5. Testing the conceptual effectiveness of compliance
Measures taken by the company to ensure compliance 

must systematically be tested for effectiveness. The main 
tool for this is preventative testing, which can be carried 
out announced or unannounced. Qualified internal or 
external staff investigates whether corporate management 
and the staff are abiding by the laws and internal direc-
tives. The level of knowledge and business practices must 
be assessed, and business procedures and correspondence 
examined in detail and evaluated.

The ineffectiveness of a compliance program in an indi-
vidual case does not mean that it is ineffective overall, i.e., 
in the way it is designed. However, if a significant breach 
of the code of conduct and the rules of conduct is discov-
ered, the compliance program must be re-examined. What 
caused the breach must be ascertained. If any individual 
breach is attributable to incomplete or faulty compliance 
organization, a lack of or unclear rules, or insufficient 

• The company does not establish any commercial 
objectives that run counter to compliance with the 
code of conduct. It punishes any infringement of 
the code of conduct. The compliance program is 
regularly and systematically tested for effectiveness.

3. The compliance processes
The compliance processes are the operative component 

of an effective compliance program. They are systematic 
procedures for surveying, evaluating and testing relevant 
information on compliance with legislation and standards.

In addition, reliable advice for the staff is a central 
resource for effective compliance. The processes include, in 
particular, establishing and applying a general risk analysis; 
publishing internal rules and directives; developing and 
applying concrete risk-minimizing measures; training and 
support for staff; answering questions about compliance 
(“speak-up” principle for staff, and “ask me” principle for 
the legal and compliance function), processing reports and 
conducting checks. In addition to the processes that are spe-
cifically compliance oriented, compliance elements should 
also systematically be embedded in the business operations.

The regular training of the company’s staff creates 
awareness and understanding of the importance of the 
code of conduct and the internal rules of behavior. as com-
pliance with legislation requires a basic knowledge of the 
law and awareness of the rules of behavior, the company 
has an obligation to train its staff thoroughly. The train-
ing must be systematic and recurrent. It must consider the 
specific corporate risks, and the current state of employees’ 
knowledge and their responsibilities.

In addition to training, advising staff is another key com-
pliance process. Staff must be able to put questions directly 
or indirectly to the legal and compliance function, and re-
ceive competent answers within a reasonable period of time.

Example	of	training	in	a	Swiss	multinational
The company holds code-of-conduct training sessions 

at least once a year for all new employees in each group 
company. During these sessions, the company’s values and 
code of conduct are presented and explained by trained 
staff (lawyers and compliance officers). In addition, the 
rules of conduct with regard to bribes and competition law 
are explained in detail. The company has pinpointed these 
two sectors as major legal risks.

all staff members must regularly attend a code-of-con-
duct training session. The training is either in the form of a 
computer course or as a face-to-face session. each training 
session is followed by a confidential electronic compliance 
survey. In this survey, the staff are able to comment on 
compliance with the code of conduct and alternating specific 
compliance questions.
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risks include offering and taking bribes, breaches of com-
petition law, health and environmental protection regula-
tions, personal rights and product safety rules.

focusing on serious breaches of the law does not mean 
that a company might accept culpable breaches of the law 
by its corporate management and staff in other areas. all 
companies bear a duty to exercise diligence in the manage-
ment of their business, and therefore, a general obligation 
to obey the law.

Compliance expectations apply to all companies regard-
less of their type and size. The details and application 
of specific compliance measures, on the other hand, are 

training or support for employees, then the compliance 
program needs to be improved.

a company’s own standard to act with integrity and 
abide by the law does not mean that every imaginable 
breach of the law by staff must be prevented by any means 
possible. Instead, companies should rely on their promo-
tion of ethical conduct, on their staff taking responsibility 
and on their adequate compliance efforts.

Corporate compliance identifies the strategically rel-
evant risks of not abiding by the law, and concentrating on 
preventing serious breaches before they occur by applying 
the principles of risk management. for all companies, these 
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to economic criteria, but always also include the complete 
social and ethical responsibility of the company as an 
equal decision-making criterion. Professional compliance 
management is a central component of diligent manage-
ment and a demonstration that the company is not only 
striving for long-term profitability, but that it also main-
tains a culture of integrity and takes its social responsibil-
ity seriously.

Setting up and running an effective compliance system 
is a major challenge for a company. Depending on the 
company’s size and business, the compliance measures 
it requires are more or less extensive. So the compliance 
program must be tailor-made to fit the company. However, 
the expectations of state and society are the same for any 
company. Corporate management is therefore obliged 
to constantly and diligently check whether business and 
internal organization is in-line with the law and rules of 
ethical conduct, and to correct any shortcomings appropri-
ately and in good time.∑
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at www.inhouseaccess.com/articles/acc-docket. 
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defined individually. Smaller companies will have straight-
forward compliance measures. Setting a good example and 
the character strength of the owner, along with a few writ-
ten rules on the values of the company, might suffice.

This can be combined with training sessions with a con-
sultant, external legal support for the business operations 
and an internal control system. Medium-sized companies 
generally have a higher risk than smaller companies in 
the event of a serious breach of the law. Consequently, the 
compliance program must be thought through in greater 
detail. It must be totally sound. The internal organization, 
the processes and the control mechanisms should still be 
straightforward and fit for purpose.

Large companies require a professional compliance 
system (best-practices benchmark). The legal issues are 
considerably more complex, and there are far more people 
involved than in smaller companies. Since a serious breach 
of the law can jeopardize the reputation or even the exis-
tence of the company, the commitment to law-abidance 
must be a prominent part of the corporate culture, and the 
upholding of moral values a constant focus of the corporate 
management.

an effective compliance program is proof of the policy 
and the expectations of the code of conduct. The corpo-
rate management ensures that the compliance organiza-
tion is provided with appropriate resources, and equipped 
with the necessary internal powers and a direct reporting 
line to it. The design and conceptual effectiveness of the 
compliance program should be checked regularly by the 
experts. If there are any shortcomings, the corporate man-
agement has the duty of diligence to adapt the compliance 
program promptly.

Compliance as a challenge
now more than ever, setting up and running a compli-

ance management system is necessary for companies faced 
with increased legal and societal demands in a complex 
economic environment. effective compliance reduces the 
danger of legal sanctions, financial losses and damaged 
reputations. Corporate management’s clear and vis-
ible commitment to integrity and law-abidance is of key 
importance. The corporate management must enforce the 
policy and code of conduct, and establish an adequate and 
functioning compliance organization.

early-warning systems, internal directives, training, and 
targeted incentives and sanctions are important elements 
for effectively containing and avoiding business risks. 

Compliance does not only involve abiding by the law, 
but also ensuring the integrity, and socially and ethically 
responsible conduct of all the company’s employees.

effective compliance strengthens a corporate culture, 
and the business decisions are not taken merely according 




