ATTACHMENT OF STATE ASSETS – A BETTER WEAPON THAN IMMUNITY

precautionary evidence based on the
infringement of the Patent Act,2 obtaining a
precautionary expert opinion with regard to
the medical consequences of an accident,3
the expert opinion by a psychiatrist regarding
the consequences of a car accident,4 and
the securing of evidence with regard to the
construction of a building.5 These cases
show that to date most applications have
revolved around personal injury claims. In
commercial proceedings, an ascertainment
of an infringement of a duty of care or the
establishment of the causation of a damage
by the defendant by a precautionary expert
opinion at an early stage, could be invaluable,
both as a procedural weapon but also as a
‘trump card’ in prior settlement negotiations.
The recent judgment by the Federal
Tribunal shows that the instrument of
applying for precautionary taking of evidence
can be a helpful tool for the potential
claimant. The jurisprudence of the Swiss
Federal Tribunal during the past two years
and also of the lower cantonal courts has,
however, also shown that a claimant is well
advised to formulate their request carefully
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and to bear in mind that in those cases where
they have to rely on a court finding in favour
of their legitimate interest, such interest and
its basis in law must clearly be demonstrated
to the court.
The fear that this procedural instrument
could become a similar weapon as frequently
wielded in pre-trial discovery phases in the
US seems unwarranted. As shown in the
Federal Tribunal’s decision, the underlying
claim which is to be proven by the evidence
sought, needs to be plausible. Although the
hurdle is no doubt lower than during the
trial phase, only applications that clearly
identify the documents sought, the evidence
required or the expert opinion to be issued
and based on which statutory entitlement,
will be successful.

Notes
1 Federal Tribunal Decision 4A_118/2012.
2 Federal Tribunal Decision 4A_532/2011.
3 High Court of Zurich Decision LF120024-O.
4 High Court of Zurich Decision, published in ZR
111/2012, p 187 et seqq.
5 High Court of Zurich Decision LF120012-O/U.

Attachment of state assets
– a better weapon than
immunity: the independent
legal personality of the
state-owned company

W

hen a state faces attachment
proceedings, the most
common defence is to invoke
state immunity. As in other
legal regimes, Swiss case law distinguishes
between cases where the state acts by virtue of
its sovereignty (iure imperii) or according to
private law (iure gestionis). In the latter case,
state assets may be subject to attachment. If
a creditor asserts that the state is liable for
debts of a state-owned company, there is a
high risk that the courts may decide that it is

a case of iure gestionis. State assets may thus
be attached.
In a published decision of 5 March 2012,1
the Swiss Federal Supreme Court (SFSC)
gave welcome guidance on the state’s
liability for debts of state-owned companies
in the context of attachment proceedings.
The matter concerned whether the
Republic of Uzbekistan was privy to (or
liable under) the contract with the claimant
in proceedings for an attachment order
involving an Uzbek company.
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The SFSC ruled that it was not arbitrary
for the Court of Appeal to consider that the
Uzbek company had its own legal personality
and that the Republic of Uzbekistan was not
liable for the company’s debts. As a result, the
Republic of Uzbekistan’s property located in
Switzerland could not be attached. In doing
so, the Republic of Uzbekistan did not even
have to rely on its immunity from jurisdiction
and execution.
Facts
A Swiss company made an application
to the District Court of March (canton
Schwytz) requesting an attachment order
against the Republic of Uzbekistan for a
debt of US$14,441,000 in principal and
interest. This application was based on a
sale agreement between the Swiss Company
and an Uzbek company described as the
‘equipment and supply base for the central
Asian region of the committee of the State
of Uzbekistan for supply and repairing in
agriculture’. A plot located in Switzerland,
property of the Republic of Uzbekistan, was
designated in the application as the object of
the attachment order.
After execution of the attachment order by
the debt collection office and notification of
the attachment order document, the Republic
of Uzbekistan filed an objection to the
attachment order which was dismissed by the
District Court. The Republic of Uzbekistan
appealed the dismissal of the objection to the
Court of Appeal of the Canton of Schwytz
(‘Kantonsgericht’) that upheld the appeal
and lifted the attachment order. The Swiss
company filed an appeal in civil matters
before the SFSC. This appeal was dismissed
insofar as the appeal was declared admissible.
The decision of the Swiss Federal
Supreme Court
The central issue examined by the SFSC was
whether assets of the Republic of Uzbekistan
could be subject to attachment for the Uzbek
company’s debts.
The SFSC pointed out that this issue raises
the question of whether the Republic of
Uzbekistan was privy to (or liable under)
the contract with the Swiss company
(‘Passivlegitimation’). This legal concept
must be determined in international
relations according to the law applicable
to the matter. An assessment as to whether
the Uzbek company may be considered an
76
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organ of the Republic of Uzbekistan involves
an application of Uzbek law in accordance
with Article 154(1) of the Swiss Federal Act
on Private International Law (‘PILA’). This
provision sets out that companies shall be
governed by the law of the state under which
they are organised. The applicable law to
the company governs the enjoyment and
the exercise of civil rights (Article 155(c)
PILA). Accordingly, the decisive question was
whether the Uzbek company was organised
in a way that reflects the characteristics of the
personality of legal persons, in particular the
legal capacity of acquiring and undertaking
obligations, which would thus exclude the
state’s liability for the company’s debts.
The SFSC set out the reasoning of the
Court of Appeal that based its decision
on documents produced by the parties, in
particular the corporate documents related to
the Uzbek company and extracts of the Uzbek
Civil Code.
Analysis of the corporate documents
The starting point of the analysis of the
Court of Appeal was the decision of 6 May
1991 from the Uzbek Cabinet of Ministers
on the creation of the Uzbek company
described as the ‘Cooperative Committee
of the Uzbek Soviet Socialist Republic
for equipment and technical supply and
for repairing of equipment in the area of
agriculture industry’ and the decision of
16 July 1991 confirming the company’s
regulation. The Uzbek company was
labeled in the regulation as a ‘republican
organ of the state administration’ which ‘is
subordinated to the Cabinet of Ministers of
the President of the Uzbek Soviet Socialist
Republic’. Nevertheless, the Court of Appeal
put forward that the regulation allowed
the Uzbek company to use its own financial
resources, banking accounts, accountancy
and endowed it with legal capacity to enter
into contracts, all of which constitute
evidence of the existence of an independent
legal personality. This point of view was
reinforced by the interpretation of the
relevant provisions of the Uzbek Civil Code.
Analysis of the Uzbek Civil Code
The respondent produced extracts of Articles
22 to 26 of the Uzbek Civil Code in force
at the time of the creation of the company.
According to Article 24, state-owned
companies, Kolkhoz (collective farms in the
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Soviet Union) and state organisations are
considered as legal persons. On this basis,
the Court of Appeal ruled that a cooperative
committee such as the Uzbek company had
legal personality. The Court of Appeal further
referred to Article 80 of the Uzbek Civil Code.
This provision provides that ‘[l]egal persons
constituted by the State are not liable for
the obligations of the latter. The State is not
liable for the obligations of the legal persons
it has constituted, with the exception of cases
prescribed by law’. In the absence of liability
for legal persons constituted by the state,
the Court of Appeal concluded that doubts
on whether the Republic of Uzbekistan was
privy to (or liable under) the contract with
the Swiss company prevailed, and lifted the
attachment order on the state’s plot.
No arbitrary decision
In cases of attachment proceedings, the
creditor must only prove the plausibility
(as opposed to the establishment) of:
(i) the debt; (ii) a ground for an attachment
order; and (iii) the existence of assets
belonging to the debtor. Furthermore, the
appeal before the SFSC is limited to the
violation of constitutional rights. In most
cases, the appellant may only allege a breach
of the protection against arbitrary conduct.
To be considered arbitrary, a decision must
seriously infringe a rule of law or a clear
and unquestioned legal principle or be
shockingly at odds with justice and equity.2
As a result, to set aside the Appellate Court
decision, the Swiss company could only
argue that the application of the law and/
or the establishment of the facts made by the
Appellate Court was arbitrary.
The Swiss company argued that the Court
of Appeal, in deciding that the Republic
of Uzbekistan was not privy to (or liable
under) the contract, arbitrarily reviewed
the establishment of facts set by the District
Court without limiting its review to obvious
incorrect establishment of facts as required
by the Swiss Civil Procedure Code. According
to the SFSC, this argument was based on the
incorrect conception that the conclusion of
the Court of Appeal regarding the doctrine
of privity of contract would constitute an
establishment of facts. The existence, the
content and the relevance of the documents
produced by the parties (in particular the
decision of 6 May 1991, respectively 16 July
1991) were not contested by the Swiss
company. As a result, the latter did not

criticise the establishment of the facts but
the interpretation and the application by the
Court of Appeal of these documents, which is
a question of law subject to the full review of
the Court of Appeal. The SFSC highlighted
that foreign law that must be applied in
Switzerland has the characteristic of a rule
of law but not of a fact. The Court of Appeal
was hence empowered to take into account
extracts of the Uzbek Civil Code that were not
produced before the District Court.
Furthermore, the Swiss Company asserted
that the Court of Appeal misapplied and
misinterpreted Uzbek law by considering,
contrary to the District Court decision, that
the Republic of Uzbekistan was not privy to
(or liable under) the contract with the Swiss
company. On this point, the SFSC deemed
that the Court of Appeal was entitled to
substitute its own application of the law
to that of the District Court and that the
conclusion that the Uzbek company was more
likely to have been an independent legal
personality than a state organ could not be
qualified as arbitrary.
Conclusions
The lessons learned from this decision are
that, in the context of attachment orders,
Swiss courts apply foreign law to determine
whether or not the state assets may be
attached for the debts of a state-owned
company. In doing so, the Court of Appeal
has a wide discretionary power to determine
the content of the applicable foreign law. The
SFSC’s review is limited to arbitrary conduct
which considerably hinders the chances of
success of requests brought before it.
By the enactment of laws, foreign states
may freely organise the status of companies
registered in their territory and determine
whether or not the state is liable for debts
incurred by these companies in their
international business relations. The SFSC left
nevertheless the door ajar in an obiter dictum
to the application of the theory of lifting of
the corporate veil rendering states liable for
such debts.
The SFSC also mentioned that the Swiss
company could have tried to draw arguments
from the privatisation process that occurred
in Uzbekistan before the parties entered into
their agreement in 1995. On this basis, the
Swiss company could have asserted that the
Court of Appeal did not take into account an
element which would serve to establish the
existence of the states’ liability for the debts
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of the Uzbek company. Having failed to bring
this forward, the SFSC had no authority to
examine this point further.
In light of the above, foreign states are well
protected under Swiss law from attachment
orders on their assets located in Switzerland
for debts of state-owned companies (or
similar entities) registered in their territory if
their domestic law provides these companies

with an independent legal personality and an
exclusion of state liability for their debts. The
creditor of such companies is therefore left
with little hope of success when commencing
attachment proceedings against the state.

Notes
1 ATF 138 III 232.
2 See for example ATF 124 V 137, paragraph 2 b.

The inefficacy of jurisdiction
agreements in Turkey – a
comparison with Erich Gasser

I

ncorporation of a jurisdiction clause in a
commercial contract has become sine qua
non in contemporary business practice but
the efficacy of doing so is under dispute
in many jurisdictions. In the last decade, the
Member States of the European Union have
experienced the cataclysmic fallout of the
European Court of Justice’s (ECJ)’s landmark
decision in Erich Gasser 1 and the effect of the
decision in question has been the subject
of controversy ever since. In parallel, the
functionality of jurisdiction clauses in Turkey
is being curtailed by the rigid bankruptcy
rules, in the process undermining party
autonomy and procedural certainty. This
article will compare the ramifications of Erich
Gasser and the Turkish bankruptcy rules and
argue that the present Turkish legislative
order creates a more unwarranted situation
in Turkey than the one which was created by
Erich Gasser in the Brussels Regulation regime.
The question in Erich Gasser was whether
the courts of the Member State whose
jurisdiction was contractually agreed by the
parties were nonetheless obliged to stay their
proceedings if the courts of another Member
State had been seized first. Specifically, there
was an exclusive jurisdiction agreement
between the parties in favour of Austrian
courts. Despite the clause, Misrat brought
proceedings in Italy for a declaration of nonliability. When Gasser brought proceedings in
Austria for the substantive claim, the question
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arose whether the Austrian court could
entertain the jurisdiction clause and exercise
jurisdiction accordingly.
Before the ECJ’s decision in Erich Gasser,
the English courts 2 had taken the view
that Article 23 of the Brussels Regultaion
(exclusive jurisdiction agreements) would
take precedence over Article 27 (lis pendens)
of the Regulation by holding that an
exclusive jurisdiction clause would deprive
the courts of the other Member State of
jurisdiction.3 This would mean that the
courts of the Member State which have been
contractually conferred exclusive jurisdiction
by the parties could exercise jurisdiction
even if the courts of another Member State
had been seized first. However, the ECJ in
Erich Gasser held an opposite view and ruled
that ‘a court second seised whose jurisdiction
has been claimed under an agreement
conferring jurisdiction must nevertheless
stay proceedings until the court first seised
has declared that it has no jurisdiction.’4
The ECJ’s decision has drawn immense
criticism. As Fawcett explains, an exclusive
jurisdiction clause comprises two aspects: a
positive aspect whereby the parties agree to
bring proceedings in the contractually agreed
forum and not to object to the jurisdiction
of that forum and yet a negative aspect
whereby the parties undertake not to litigate
against each other in a forum other the one
contractually agreed upon.5 However, the

LEGAL PRACTICE DIVISION

TURKEY
Ergin Mizrahi
Pekin & Bayar, Istanbul
e.mizrahi@pekin.com.tr

International
Litigation News
Newsletter of the International Bar Association Legal Practice Division
APRIL 2013

IN THIS ISSUE
Message from the Chair

5

LIBOR claims: a developing story
Simon Twigden, Pietro Marino and
Anjali Manek

Committee officers

6

Finland

Feature

Changes proposed to the Finnish
law of evidence
Markus Kokko,Kristiina Liljedahl and
Markus von Schrowe

The liability of credit rating agencies
More than just an opinion: a ratings
agency is held liable in Australia
Mike Hales and Emily Chappelow

8

Federal Supreme Court: German courts
have jurisdiction over Standard & Poor’s
Peter Bert

12

Free speech and credit ratings:
the First Amendment defence
Robert Schwinger and Michael Samalin

14

Some comments on Italian scenario
as to the liability of rating agencies
Fabrizio Grasso

16

Sub-Standard (& Poor)? Suing a
credit rating agency under English law
Tim Strong and Caroline Scullion

18

Austria

Hong Kong
Reform of third-party rights in Hong
Kong contracts: impact on the
construction and insurance industries
Laura Feldman

46

Dilemmas in choosing venue of arbitrations
following CIETAC split: validity of venue
clauses in CIETAC arbitrations
48
Anna Mae Koo
Winding up an unregistered foreign company
in Hong Kong – new technicalities?
50
Edmund Wan, Clinton Tsang and Godric Chan
Italy

Israel

21

New developments in European Union civil
procedural law: Brussels I Regulation recast 23
Florian Horn
Canada
The recognition of ‘Enforceable Deeds’
in Canada
26
Ira Nishisato, David Farmer and Shannon James
Dubai
Dubai’s DIFC Courts: expanding role
in global dispute resolution
Stefan Kemball

43

New Italian procedural rules for civil appeals 51
Federica Castioni

Country updates

Risky gift-giving: what do businesspeople
need to know about anti-corruption
law in 2013?
Bettina Knoetzl

41

28

England
Privilege: lawyers only
Steven Loble

29

With a little help from my friends!
Tom Coates

30

The quiet revolution: costs reform
in civil litigation
Simon Hart and Laura Martin

33

Search and seizure orders, and the
key role of supervising solicitors
Jane Colston and Andrew Hill

37

Can a corporation be found criminally
guilty and yet not convicted?
53
Joseph Benkel, Ofer Larisch and Michael Vitan
Luxembourg
Enforcement of foreign judgments in
Luxembourg: a preliminary condition for
recovery of assets in the Grand Duchy
Guy Perrot

56

Russia
Significant changes in interpretation
and application of legal rules on
financial market Infrastructure
60
Konstantin Lukoyanov, Valeria Romanova and
Mikhail Ivannikov
The Supreme Arbitrazh Court refuses
recognition and enforcement of a
Cyprus court judgement
Andrey Panov

63

South Korea
Pre-trial procedures and document
production in Korea
John P Bang

66

Spain
Litigation trends in D&O insurance in Spain 69
Jorge Angell
continued...
INTERNATIONAL LITIGATION NEWSLETTER

APRIL 2013

3

IN THIS ISSUE

Newsletter Editors

Switzerland
The 2012 Swiss Federal Supreme Court
landmark decision on retrocessions: clients
are entitled to get their money back
70
Sandrine Giroud and Simone Nadelhofer
Precautionary taking of evidence – Swiss
style pre-trial discovery?
Urs Feller and Marcel Frey

72

Attachment of state assets – a better weapon
than immunity: the independent legal
personality of the State-owned companies 75
Nicolas Ollivier
Turkey
The inefficacy of jurisdiction agreements
in Turkey – a comparison with Erich Gasser 78
Ergin Mizrahi
US
US fights crime by seizing funds from
foreign banks’ interbank accounts
80
Brent Gurney, Richard Johnston and Alyssa
DaCunha
Morrison meant it: US securities laws
don’t apply to any securities acquired abroad
82
Jeffrey S Jacobson
Another reason to coordinate discovery
in parallel litigation – circumvention in
section 1782 requests
Brian C Claassen and Irfan A Lateef

Félix J Montero
Perez-Llorca, Madrid
Tel: +34 91 426 31 38
Fax: +34 91 436 04 30
fmontero@perezllorca.com
Tim Strong
Taylor Wessing, London
Tel: +44 (0)20 7300 7139
Fax: +44 (0)20 7300 7100
t.strong@taylorwessing.com

International Bar Association
4th Floor, 10 St Bride Street
London EC4A 4AD
Tel: +44 (0)20 7842 0090
Fax: +44 (0)20 7842 0091
© International Bar Association 2013.
All rights reserved. No part of this publication may be reproduced
or transmitted in any form or by any means, or stored in any
retrieval system of any nature without the prior permission of the
copyright holder. Application for permission should be made to the
Director of Content at the IBA address.

Advertising
Should you wish to advertise in the next issue of
the International Litigation newsletter, please
contact the IBA Advertising Department.
advertising@int-bar.org

Printed in the
United Kingdom
by Hobbs the Printers Ltd
Totton, Hampshire
SO40 3WX
www.hobbs.uk.com

84

Confirming ICSID awards in US Courts over
sovereign objections: Duke and Blue Ridge 86
Jack Thomas and Amal Bouhabib
Preserving the arbitration remedy in
international commercial transactions
Peter Selvin

90
This newsletter is intended to provide general
information regarding recent developments in
international litigation. The views expressed are not
necessarily those of the International Bar Association.

4

INTERNATIONAL BAR ASSOCIATION

LEGAL PRACTICE DIVISION

