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Introduction 

At present, no laws deal specifically with either public or private project finance in Qatar, 

including in the construction sector. In particular, in respect to some of the typical 

construction project finance structures, a public-private partnership law has been 

announced, but no draft has been issued. As in many jurisdictions, those wishing to 

finance a construction project will need to have regard to the myriad of local laws. While 

Qatar recognises many of the mechanisms used in construction project financing, 

there is likely to be some uncertainty as to the effectiveness of those mechanisms. In 

addition, there is no long set of precedents either in commerce or before the courts. 

Therefore, any construction project financier ought to be cautious, but optimistic, in 

approaching the Qatar market. 

The financier's recourse is generally limited to the construction project. Accordingly, a 

financier concentrates on securing the assets, the subject of the financing and the 

related cash flows. Part of any risk mitigation will likely involve derivative and priority 

arrangements. The assets, cash flows and mitigation arrangements are likely to cross 

a number of jurisdictions. This presents some scope for overcoming any limitations in 

Qatar laws by choosing to apply laws or locating assets in other jurisdictions which 

may be more certain or provide substantially better outcomes. In addition, the presence 

of the Qatar Financial Centre provides a measure of versatility for financiers. This is 

because its laws are based on English laws and contain a number of useful financial 

provisions recognising trusts, providing a certain mechanism for derivatives and 

allowing insolvency set-off. 

Common project finance-related issues 

Security over government assets 

While there is a prohibition on the alienation of public property used for the public 

benefit(1) and immunity to its seizure, the government may waive its immunity by 

contract.(2) This is provided that the property is engaged in financial, commercial or 

industrial activities.(3) Accordingly, a security over a public asset used for public 

purposes would not be enforceable. 

A financier of a road or public building would be unable to take security over the asset 

itself. Indeed, even if it could, given the wide Qatari land ownership restrictions, 

subsequent owners would need to be Qatari, dramatically limiting the asset's value. 

The financier will need to look largely to the construction project's cash flows and the 

government itself for recompense. 

Security over private real property 

A foreign financier may take a mortgage over real property. However, ownership of real 

property is limited, in most areas of Qatar, to Qataris. While there are some areas 

which are open to ownership by others, these are limited, and accordingly the market 

will likely be limited on a default. On a major construction project this will no doubt 

cause difficulty in disposing of underperforming assets. Second and subsequent 

mortgages and priority arrangements are possible; however, they are uncommon. The 

financier may need to ensure that adequate exit mechanisms are in place if there is a 

default - for example, a third-party Qatari with a low credit risk agreeing to purchase the 

property or a completion value guarantee. 

Security over movable property 

While it is possible to take security over movable property,(4) it is not common. This is 

because, with certain notable exceptions, a security of this nature requires the financier 
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to take possession of the property. While in some cases there are mechanisms where 

custody can be conferred, they are difficult to enforce and often impractical. 

Nevertheless, it is possible to take security over shares, deposit accounts and contract 

receivables. 

Assignment of rights 

Contract rights may be assigned unless the contract restricts its assignment.(5) As 

between the parties, the assignment is effective on execution. However, it is ineffective 

against the debtor or third parties,(6) unless the debtor accepts the assignment in a 

specially authenticated document or the debtor is notified of it by a process similar to 

notification of a court summons. The process can be difficult. The debtor - namely, the 

other party to the contract - often has no special interest in whether it is properly 

assigned and may not cooperate with the process. The contract proceeds would 

continue to be paid to the financier's client, leaving the bank no recourse to the cash 

flow if its client becomes insolvent. 

Subordination 

Qatar bankruptcy law does not refer to subordination agreements; nor does it contain 

provisions which would see a court ignore the terms of subordination in a bankruptcy. If 

the project company is a Qatari entity, in a bankruptcy the local bankruptcy law will apply. 

The courts are most likely to construe the subordination within that framework. 

However, this is not a matter which has been tested in the courts. Subordination is 

recognised in the Qatar Financial Centre.(7) Therefore, a financier dealing with a 

company established in the Qatar Financial Centre will derive considerable more 

comfort from its rules. 

Derivatives 

The general principles of civil law support the concept of derivatives. As in other 

jurisdictions, objections arise if the derivative is construed as a gaming contract,(8) 

which would be void. Even though there are no decided cases, there is no reason to 

suppose that a court would not enforce a derivative contract entered into for risk 

mitigation. This is distinct from a contract for speculative trading purposes. This will be 

less of an issue in a project financing because a derivative contract will be most likely 

used for mitigating risk. Any issue is overcome in the Qatar Financial Centre where all 

derivative contracts are treated as valid, even if considered as gaming contracts.(9) In 

practice, each arrangement will need to be carefully drafted to show its purpose. 

Interest 

Interest or default interest in a contract subject to Qatar law may not be enforceable. 

This is because the civil law does not permit a lender to secure more than the amount 

of the loan itself.(10) 

Repurchase agreements 

A right to recover property which has been sold is void.(11) Hence, any arrangement 

involving a repurchase of assets during or after a financing term will need to be 

structured with care. There are a number of structures which can be used, with varying 

degrees of risk, to overcome the prohibition. The specific facts of each case must be 

considered carefully. These structures have involved an initial sale with a right granted 

at a later time to repurchase the asset or a sale by one group entity with the right 

granted to another group entity to repurchase the asset. However, if not structured 

correctly, these may result in a court considering the true underlying intent of the parties 

and re-characterising the arrangement as a repurchase transaction. 

Set-off 

In Qatar, there is a difference between the set-off rules applying to Qatar Financial 

Centre entities and entities established under local laws. In both cases, set-off and 

netting provisions would be enforceable before the bankruptcy or liquidation of a party. 

In each case the courts should enforce the agreement of the parties. However, in 

liquidation the rules differ markedly. Qatar Financial Centre rules provide a wide and 

robust scheme which will give considerable confidence to bankers.(12) Unfortunately, 

the local rules provide less certain outcomes. Under the local rules, set-off or netting 

arises only if the obligations are interpreted as "interconnected".(13) This is interpreted 

narrowly to cases where the liabilities arise on the same current account or where they 

arise in the same transaction or more precisely from the same source. 

Claw-back and preference 

In Qatar, familiar rules apply to companies established under local laws. A slightly 

different and arguably more certain set of rules applies to entities established in the 

Qatar Financial Centre. Under local rules,(14) in a bankruptcy of a local company, certain 

transactions may be set aside if made after the date of cessation of payment preceding 

bankruptcy. This is the date set by the court and is essentially the date of insolvency. 

The types of transaction which can be set aside in a bankruptcy will not be unfamiliar to 

bankers. Further, even if no bankruptcy arises, subject to some conditions transactions 

may be avoided if a creditor is prejudiced by it or if the debtor prefers one creditor over 

another and the debtor was insolvent.(15) 

Carrying on business 



To the extent that a financier needs to be involved in the business of the construction 

project, it may need a local partner. This is because an entity may not generally carry on 

business in Qatar except through a joint venture, at least 51% of which is owned by a 

Qatari person or entity.(16) There are numerous exceptions, most notably entities 

established in the Qatar Financial Centre. However, the process of registration and the 

regulatory framework in the Qatar Financial Centre is difficult and onerous. 

Liquidated damages 

Parties may agree to include liquidated damages provisions in contracts.(17) These 

provisions are enforceable, except that a court can reduce the amount of damages if 

they are unreasonably high or if the obligation has been partially performed. 

Accordingly, it is important in drafting any liquidated damages provision to ensure that 

the damages are reasonable and that the methodology of calculating the damages is 

included to aid a court later in assessing their reasonableness. 

Comment 

Overall, while there are significant impediments and uncertainty in Qatar, sensible and 

creative structuring can be utilised to enhance the effectiveness of risk mitigants often 

used in financings of large construction projects. 

For further information on this topic please contact Melina Llodra or Georges Racine at 

Lalive's Geneva office by telephone (+41 22 319 87 00) or email (mllodra@lalive.ch or 

gracine@lalive.ch). Alternatively, please contact Stefan Jury or Marcus Boeglin at 

Lalive's Doha office by telephone (+974 4496 7247) or email (sjury@laliveinqatar.com 

or mboeglin@laliveinqatar.com). 

Endnotes 

(1) Article 57 of the Civil Law (22/2004). 

(2) Article 22 of the State Public and Private Property Law (10/1987). 

(3) Ibid. 

(4) Article 233ff of the Commercial Law (27/2006); Article 1128ff of the Civil Law. 

(5) Article 324 of the Civil Law. 

(6) Article 326 of the Civil Law. 

(7) Article 91(1) of the Qatar Financial Centre Insolvency Regulations. 

(8) Article 274 of the Penal Code (11/2004). 

(9) Article 106 of the Qatar Financial Centre Financial Services Regulations. 

(10) Article 568 of the Civil Law. 

(11) Article 474 of the Civil Law. 

(12) Article 107 of the Qatar Financial Centre Insolvency Regulations. 

(13) Article 632 of the Commercial Law. 

(14) Article 635 of the Commercial Law. 

(15) Article 278 of the Civil Law. 

(16) Article 2 of the Foreign Investment Law (13/2000). 

(17) Article 265 of the Civil Law. 
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