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World‘s Health Policy

 Prohibition of Alcohol

 1917 USA

 1918/1929/1958/1972/1985 USSR

 1914 – 1927 Norway

 1919 – 1931 Finland

 Measures against Unhealthy Diet

 Rather new

 Nutritional Information

 Etc.
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Governments and Paternalism

 Presumptions

 Every individual human being is completely rational in its decisions

 Consumers may freely dispose over their consume behaviour

 Encouraging Paternalism (van Aaken)

 Consists of electoral support

 Preference shaping

 Error prevention

 Subject to proportionality
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The Charter of Fundamental Rights of the EU

 Part of primary EU law according to Article 6(1) TEU

 Scope of Protection

 Measures implementing EU law

 Any national measure that negatively affects any of the individual rights 
guaranteed by EU law

 National measures, which Member States may seek to justify on the basis of a 
specific derogation clause under the TEU
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The Right to Property – Article 17 CFRE

 ‘Everyone has the right to own, use, dispose of and bequeath his or her 
lawfully acquired possessions. No one may be deprived of his or her 
possessions, except in the public interest and in the cases and under the 
conditions provided for by law, subject to fair compensation being paid in good 
time for their loss. The use of property may be regulated by law in so far as is 
necessary for the general interest.’ (emphasis added)

 Article 17(2) CFRE sets forth the protection of intellectual property



www.hhu.de

Limits of Article 17(2) CFRE

 Immaterial Rights

 Literary property

 Artistic property

 Copyrights

 Patents

 Trademarks

 Etc.

 Limited to immaterial rights which cannot be used by anyone else

 SMW Winzersekt GmbH v Land Rheinland-Pfalz, ECJ Case C-306/93, Judgment
of 13 December 1994 
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Logos and Brands under Article 17(2) CFRE

 Schroeder and Bund für Lebensmittelrecht und Lebensmittelkunde

 Logos and brands are protected

 Negative right to exclude third parties to use the brand

 L’Oreal, ECJ Case C-487/07, Judgment of 18 June 2009, para. 56 

 Limited to discretionary decisions of the EU organs within their competence
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Infringements of Article 17 CFRE

 Direct expropriation

 De-iure expropriation

 De-facto expropriation

 Underdeveloped ECJ case law

 Does not require the deprivation of the ownership 

 The property owner is reduced to a minimum so that he can no longer exploit 
his rights

 Article 17(1) sentence 3 CFRE – control of use of property
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Alcoholic Beverages now
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Plain Packaging / Pictorial Health Warnings
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Unhealthy Diet now
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Plain Packaging / Pictorial Health Warnings
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Justification / Proportionality Test - Alcohol

 The use of property may be regulated by law in so far as is necessary for the 
general interest, Article 17(1) sentence 3 CFRE

 Article 52(3) sentence 1 CFRE allows utilisation schemes

 Liselotte Hauer v Land Rheinland-Pfalz, ECJ Case 44/79, Judgment of the Court of 13 
December 1979

 Expropriation

 Utilisation schemes

 Hermann Schräder HS Kraftfutter GmbH & Co. KG v Hauptzollamt Gronau, ECJ Case 
265/87, Judgment of the Court (Fifth Chamber) of 11 July 1989

 Property has to take into account social commitments
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Suitability

 Studies for pictorial warnings for alcoholic beverages are mixed

 Some studies have almost universally suggested that warning labels have the 
potential to contribute to positive outcomes as part of a larger range of more 
proven strategies

 Other studies on alcohol health warnings, however, show that they do not have 
a strong effect on influencing recall

 As the ECJ grants the states a rather big discretion – it is at least not 
unsuitable
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Necessity

 Alternatives

 Higher taxes

 Minimum pricing

 Studies show that a 10% increase in the minimum price of any given alcoholic product 
reduced its consumption by between 14.6% and 16.1%

 Display bans

 POS tobacco displays influence purchase behaviour. Banning them may reduce cues to smoke 
and unplanned tobacco purchases

 Plain packaging and pictorial health warnings are not less intrusive
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Proportionality (Hypothetically)

 Right to property v. Public Health

 Pro

 Extended health warnings are not an unacceptable burden for alcohol producers

 Social commitments of the right to property

 […]

 Contra

 Limited use of trademarks and brands

 Paternalistic measures

 Heavy measures against brands and trademarks

 Ultima ratio

 […]
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Justification / Proportionality – Unhealthy Diet

 Suitability

 Studies show that presenting aversive images of potential health consequences 
with those of specific foodstuffs can change implicit attitudes, which impacts on 
subsequent food choice behaviour

 Necessity

 “Fat taxes” as alternatives

 Most of the examined studies predict a rather modest fiscal impact on 
unhealthy food and drinks consumption and/or nutrition intake and 
consequently a poor result on weight loss and obesity, by the interplay of 
several factors among them the effects of cross-price elasticities

 Impact of an aversive packaging is, however, proven by studies
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Proportionality

 The protection of public health prevails over any economic interest

 (P) Legitimate Expectations

 Study results show a clear tendency that unhealthy dieting leads to several 
NCD’s

 Marketing campaigns of unhealthy food producers include inter alia restaurants 
that are endorsing “healthy options”

 Manufacturers that are introducing “green” products

 Unhealthy food producers are already aware of the negative effects of their 
products and cannot rely upon legitimate expectations
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Outlook
[B]y selling you unhealthy food, they make millions. And
no company wants to stop doing that. If this ever-growing
paradigm is going to shift, it’s up to you. But if you decide
to keep living this way, go ahead. Over time, you may find
yourself getting as sick as I did. And you may wind up here
[– in an emergency room].

To maintain a high level of public health, health
warnings have to be supported with an enhanced
health education and other policy tools to reduce
harmful drinking and dieting behaviours.
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Thank you for your attention!


