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Publisher’s Note

The Guide to Monitorships is published by Global Investigations Review – the online home 
for all those who specialise in investigating and resolving suspected corporate wrongdoing.

It aims to fill a gap in the literature – the need for an in-depth guide to every aspect of 
the institution known as the ‘monitorship’, an arrangement that can be challenging for all 
concerned: company, monitor and appointing government agency. This guide covers all the 
issues commonly raised, from all the key perspectives.

As such, it is a companion to GIR’s larger reference work – The Practitioner’s Guide to 
Global Investigations (now in its third edition), which walks readers through the issues raised, 
and the risks to consider, at every stage in the life cycle of a corporate investigation, from 
discovery to resolution.

We suggest that both books be part of your library: The Practitioner’s Guide for the whole 
picture and The Guide to Monitorships as the close-up.

The Guide to Monitorships is supplied to all GIR subscribers as a benefit of their subscrip-
tion. It is available to non-subscribers in online form only, at www.globalinvestigationsreview.
com.

The Publisher would like to thank the editors of this guide for their energy and vision. 
We collectively welcome any comments or suggestions on how to improve it. Please write to 
us at insight@globalinvestigationsreview.com.
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Corporate monitorships are an increasingly important tool in the arsenal of law enforcement 
authorities, and, given their widespread use, they appear to have staying power. This guide 
will help both the experienced and the uninitiated to understand this increasingly important 
area of legal practice. It is organised into five parts, each of which contains chapters on a 
particular theme, category or issue.

Part I offers an overview of monitorships. First, Neil M Barofsky – former Assistant 
US Attorney and Special Inspector General for the Troubled Asset Relief Program, who has 
served as an independent monitor and runs the monitorship practice at Jenner & Block LLP 
– and his co-authors Matthew D Cipolla and Erin R Schrantz of Jenner & Block LLP explain 
how a monitor can approach and remedy a broken corporate culture. They consider several 
critical questions, such as how can a monitor discover a broken culture? How can a monitor 
apply ‘carrot and stick’ and other approaches to address a culture of non-compliance? And 
what sorts of internal partnership and external pressures can be brought to bear? Next, former 
Associate Attorney General Tom Perrelli, independent monitor for Citigroup Inc and the 
Education Management Corporation, walks through the life cycle of a monitorship, includ-
ing the process of formulating a monitorship agreement and engagement letter, developing 
a work plan, building a monitorship team, and creating and publishing interim and final 
reports.

Nicholas Goldin and Mark Stein of Simpson Thacher & Bartlett – both former prosecu-
tors with extensive experience in conducting investigations across the globe – examine the 
unique challenges of monitorships arising under the Foreign Corrupt Practices Act (FCPA). 
FCPA monitorships, by their nature, involve US laws regulating conduct carried out abroad, 
and so Goldin and Stein examine the difficulties that may arise from this situation, including 
potential cultural differences that may affect the relationship between the monitor and the 
company. Additionally, Alex Lipman, a former federal prosecutor and branch chief in the 
Enforcement Division of the Securities and Exchange Commission (SEC), and Ashley Bayn-
ham, fellow partner at Brown Rudnick LLP, explore how monitorships are used in resolutions 
with the SEC. Further, Bart M Schwartz of Guidepost Solutions LLC – former Chief of the 
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Criminal Division in the Southern District of New York, who later served as independent 
monitor for General Motors – explores how enforcement agencies decide whether to appoint 
a monitor and how that monitor is selected. Schwartz provides an overview of different types 
of monitorships, the various agencies that have appointed monitors in the past, and the vari-
ous considerations that go into the decisions to use and select a monitor. 

Part II contains three chapters that offer experts’ perspectives on monitorships: that of an 
academic, an in-house attorney and forensic accountants at Forensic Risk Alliance. Professor 
Mihailis E Diamantis of the University of Iowa provides an academic perspective, describing 
the unique criminal justice advantages and vulnerabilities of monitorships, as well as the im-
plications that the appointment of a monitor could have for other types of criminal sanctions. 
Jeffrey A Taylor, a former US Attorney for the District of Columbia and chief compliance 
officer of General Motors, who is now executive vice president and chief litigation counsel of 
Fox Corporation, provides an in-house perspective, examining what issues a company must 
confront when faced with a monitor and suggesting strategies that corporations can follow to 
navigate a monitorship. Finally, Frances McLeod and her co-authors at Forensic Risk Alliance 
explore the role of forensic firms in monitorships, examining how these firms can use data 
analytics and transaction testing to identify relevant issues and risk in a monitored financial 
institution. 

Part III includes four chapters that examine the issues that arise in the context of cross-
border monitorships and the unique characteristics of monitorships in different areas of the 
world. First, litigator Shaun Wu, who served as a monitor to a large Chinese state-owed 
enterprise, and his co-authors at Kobre & Kim examine the treatment of monitorships in 
the East Asia region. Switzerland-based investigators Daniel Bühr and Simone Nadelhofer 
of Lalive SA explore the Swiss financial regulatory body’s use of monitors. Judith Seddon, an 
experienced white-collar solicitor in the United Kingdom, and her co-authors at Ropes & 
Gray International LLP explore how UK monitorships differ from those in the United States. 
And Gil Soffer, former Associate Deputy Attorney General, former federal prosecutor and 
a principal drafter of the Morford Memo, and his co-authors at Katten Muchin Rosenman 
LLP consider the myriad issues that arise when a US regulator imposes a cross-border moni-
torship, examining issues of conflicting privacy and banking laws, the potential for culture 
clashes, and various other diplomatic and policy issues that corporations and monitors must 
face in an international context. 

Part IV includes five chapters that provide subject-matter and sector-specific analyses of 
different kinds of monitorships. For example, with their co-authors at Wilmer Cutler Picker-
ing Hale and Dorr LLP, former Deputy Attorney General David Ogden and former US At-
torney for the District of Columbia Ron Machen, co-monitors in a DOJ-led healthcare fraud 
monitorship, explore the appointment of monitors in cases alleging violations of healthcare 
law. Günter Degitz and Richard Kando of AlixPartners, both former monitors in the finan-
cial services industry, examine the use of monitorships in that field. Along with his co-authors 
at Kirkland & Ellis LLP, former US District Court Judge, Deputy Attorney General and Act-
ing Attorney General Mark Filip, who returned to private practice and represented BP in the 
aftermath of the Deepwater Horizon explosion and the company’s subsequent monitorship, 
explores issues unique to environmental and energy monitorships. Glen McGorty, a former 
federal prosecutor who now serves as the monitor of the New York City District Council of 
Carpenters and related Taft-Hartley benefit funds, and Joanne Oleksyk of Crowell & Moring 
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LLP lend their perspectives to an examination of union monitorships. Michael J Bresnick 
of Venable LLP, who served as independent monitor of the residential mortgage-backed se-
curities consumer relief settlement with Deutsche Bank AG, examines consumer-relief fund 
monitorships.

Finally, Part V contains tnwo chapters discussing key issues that arise in connection with 
monitorships. McKool Smith’s Daniel W Levy, a former federal prosecutor who has been ap-
pointed to monitor an international financial institution, and Doreen Klein, a former New 
York County District Attorney, consider the complex issues of privilege and confidentiality 
surrounding monitorships. Among other things, Levy and Klein examine case law that bal-
ances the recognised interests in monitorship confidentiality against other considerations, 
such as the First Amendment. And former US District Court Judge John Gleeson, now of 
Debevoise & Plimpton LLP, provides incisive commentary on judicial scrutiny of DPAs and 
monitorships. Gleeson surveys the law surrounding DPAs and monitorships, including the 
role and authority of judges with respect to them, as well as separation-of-powers issues.
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10
Monitorships in Switzerland

Simone Nadelhofer and Daniel Lucien Bühr1

At present, monitorships – as traditionally understood – do not have a legal basis under Swiss 
criminal law, and thus Switzerland does not have an extensive history and experience with 
locally appointed monitors. However, similar mechanisms are available to the Swiss Financial 
Market Supervisory Authority (FINMA) for the investigation and monitoring of financial 
institutions. Further, we have seen the recent trend of voluntary monitorships becoming 
an element of penal orders in cases of corporate criminal liability investigated by the Swiss 
Office of the Attorney General (OAG). Although monitorships do not currently exist under 
Swiss criminal law, this chapter addresses similar mechanisms in financial market law and 
considerations for foreign monitorships operating in Switzerland. This chapter also addresses 
a recent proposal to include monitorships in the context of deferred prosecution agreements 
(DPAs), which has been submitted to the Swiss parliament for consideration later this year. 

Monitoring of FINMA-supervised financial institutions
Unlike Swiss criminal law, Swiss administrative financial market law has included the use of 
monitors for some time. The Swiss Federal Financial Market Supervision Act (FINMASA) 
permits FINMA to appoint ‘mandataries’, corresponding to FINMA’s term for third-party 
representatives of this kind,2 based on Articles 24a and 36 FINMASA to ‘implement super-
visory measures ordered by it’.3 

In the course of their appointment, the mandataries will review, investigate and evalu-
ate facts related to supervisory actions. They may be tasked with auditing the institution as 

1 Simone Nadelhofer and Daniel Lucien Bühr are partners at LALIVE SA. The authors would like to thank 
Katja Böttcher and Jonathon E Boroski for their contributions to this chapter. 

2 Swiss Financial Market Supervisory Authority, FINMA mandataries, 2019, https://www.finma.ch/en/finma/
finma-mandataries/.

3 Swiss Financial Market Supervisory Authority, FINMA mandataries: a key tool of supervision and enforcement, 
1 January 2017, retrievable at: https://www.finma.ch/en/finma/finma-mandataries/.
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instructed by FINMA in the context of FINMA’s supervisory activities and may be deployed 
as part of FINMA-ordered enforcement audits, including the review of the implementation 
of compliance remediation measures ordered by FINMA.

Most recently, a number of multinational companies with subsidiaries in Switzerland 
have been subject to monitoring by FINMA.

1MDB investigations
Following the investigations into 1MDB, FINMA finalised enforcement proceedings in 
2017 and 2018 against Coutts & Co SA, JP Morgan (Suisse) SA and Rothschild Bank SA.

Coutts & Co SA was investigated in 2017 for money laundering offences, resulting 
in FINMA’s order to disgorge profits in the amount of 6.5 million Swiss francs. However, 
FINMA refrained from imposing organisational measures since Coutts had already decided 
to sell its business to Union Bancaire Privée, UBP SA, but reserved the right to pursue 
enforcement proceedings against the employees involved.4

FINMA also identified serious shortcomings at JP Morgan (Suisse) SA related to its 
anti-money laundering controls. In this case, FINMA chose to conduct an in-depth review 
of the bank’s anti-money laundering system and appointed a mandatary to carry out an 
on-site review. FINMA also informed the Office of the Comptroller of the Currency, the US 
regulator responsible for the parent of the Swiss bank.5

FINMA also cited Rothschild Bank SA and one of its subsidiaries for lack of due diligence, 
reporting and documentation that led to breaches of their anti-money laundering obligations 
in the wake of the 1MDB scandal. Owing to the steps already implemented by the bank, 
FINMA only appointed a monitor to review remediation measures already undertaken.6

With the conclusion of the enforcement proceedings against Rothschild Bank SA, the 
current investigations related to the 1MDB scandal have been concluded.

Panama Papers
In January 2018, FINMA completed its investigation against Gazprombank (Switzerland) 
Ltd in connection with the Panama Papers. FINMA identified serious deficiencies in 
Gazprombank’s due diligence, compliance and risk management systems, leading to a ban on 
the bank’s expansion into further private client business and the appointment of an external 
monitor to closely supervise its remediation measures and efforts to improve its risk and 
control functions.7

4 Swiss Financial Market Supervisory Authority, ‘FINMA sanctions Coutts for 1MDB breaches’, 2 February 2017, 
https://www.finma.ch/en/news/2017/02/20170202-mm-coutts/.

5 Swiss Financial Market Supervisory Authority, ‘Update on 1MDB proceedings against J.P. Morgan’, 
21 December 2017, https://www.finma.ch/en/news/2017/12/20171221-mm-jpm/.

6 Swiss Financial Market Supervisory Authority, ‘FINMA concludes final 1MDB proceedings’, 20 July 2018, 
https://www.finma.ch/en/news/2018/07/20180720-mm-rothschild/.

7 Swiss Financial Market Supervisory Authority, ‘FINMA concludes Panama Papers proceedings against 
Gazprombank Switzerland’, 1 February 2018, https://www.finma.ch/en/news/2018/02/20180201- 
mm-gazprombank-schweiz/.
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Petrobras/Odebrecht investigations
According to the findings of FINMA, PKB Privatbank SA committed serious breaches 
of money laundering regulations by failing to carry out adequate background checks into 
business relationships and transactions linked to the petroleum company Petrobras and the 
Brazilian construction group Odebrecht. FINMA ordered the disgorgement of profits in the 
amount of 1.3 million Swiss francs and the appointment of an external auditor to monitor 
the implementation of remediation measures and the effectiveness of the same.8

Raiffeisen Switzerland SA
Most recently, FINMA determined that the board of Raiffeisen Switzerland SA failed to 
adequately supervise its former chief executive officer, who is under criminal investigation for 
mismanagement. FINMA requested remediation of the bank’s corporate governance frame-
work, including the evaluation of the transformation from a cooperative to a limited com-
pany, and the appointment of an auditor to assess the progress and implementation of the 
FINMA recommendations.9

During the course of their appointment, the monitors, whose activities are covered by 
official secrecy, report directly to FINMA. FINMA will only appoint accredited representa-
tives without input from the supervised institution, which cannot oppose the engagement. 
A current list of accredited mandataries can be accessed on the FINMA website.10

Credit Suisse SA
In late 2018, FINMA concluded enforcement proceedings against Credit Suisse SA. FINMA 
identified deficiencies in the bank’s adherence to anti-money laundering in relation to sus-
pected corruption related to the International Federation of Association Football, Petrobras 
and the Venezuelan oil corporation Petróleos de Venezuela SA. In addition, FINMA also 
identified deficiencies in the anti-money laundering process related to a ‘politically exposed 
person’ and shortcomings in the bank’s control mechanisms and risk management. Credit 
Suisse is now required to remediate its control systems and processes to detect, categorise, 
monitor and document higher-risk relationships adequately. To that end, FINMA will man-
date a monitor to review the implementation of these measures.11

Foreign monitors in Switzerland
Swiss companies or foreign companies with Swiss subsidiaries may find themselves subject 
to monitors appointed by supervisory authorities from other countries, primarily from the 
United States. Recent examples include monitors appointed to oversee Swiss banks who 

8 Swiss Financial Market Supervisory Authority, ‘Money laundering prevention: FINMA concludes proceedings 
against PKB’, 1 February 2018, https://www.finma.ch/en/news/2018/02/20180201-mm-pkb/.

9 Swiss Financial Market Supervisory Authority, ‘Raiffeisen: major corporate governance failings’, 14 June 2018, 
https://www.finma.ch/en/news/2018/06/20180614-mm-raiffeisen.

10 Swiss Financial Market Supervisory Authority, ‘FINMA’s List of Mandataries, 2019’, retrievable at: https://www.
finma.ch/en/finma/finma-mandataries/.

11 Swiss Financial Market Supervisory Authority, ‘FINMA finds deficiencies in anti-money laundering processes at 
Credit Suisse’, 17 September 2018, https://www.finma.ch/en/news/2018/09/20180917-mm-gwg-cs/.
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settled with US federal and state supervisory agencies. For instance, in 2014, Credit Suisse 
agreed to the appointment of a US monitor as part of its consent agreement with the New 
York State Department of Financial Services (DFS). The same year, Bank Leumi USA and 
Bank Leumi Le-Israel entered into a consent order with the DFS and agreed on a US moni-
tor, which also investigated Bank Leumi (Switzerland) Ltd. Following the settlement with the 
DFS, Bank Leumi sold its Swiss private client business to Bank Julius Bär and is now in the 
process of liquidation.

In the course of their engagement in Switzerland, foreign monitors and the monitored 
entity must comply with Swiss law and should coordinate their activities closely with Swiss 
regulators. Monitors are often granted unlimited access to confidential information related to 
the company, in particular to personal data of employees and clients, and business secrets. This 
access to confidential data raises several legal questions concerning data protection, employ-
ment law, and potential banking secrecy and criminal law aspects, in particular regarding the 
offences of unlawful activities on behalf of foreign states and industrial espionage, according 
to Articles 271 and 273 of the Swiss Criminal Code (SCC).

Unlawful activities on behalf of foreign states
According to Article 271(1) SCC, it is a criminal offence to carry out activities on behalf of 
a foreign state on Swiss territory without permission, where these activities are entrusted to a 
public authority or public official, or to entice, aid or abet these activities.

Article 271(1) SCC is derived from the principle of Swiss sovereignty over Swiss territory. 
It also aims to prevent the circumvention of the rules on international judicial assistance in 
criminal, administrative or civil matters. Article 271(1) SCC is often referred to as a ‘block-
ing statute’ as it prevents individuals in Switzerland from certain forms of collaboration with 
foreign authorities in the context of proceedings abroad.

Offences under Article 271(1) SCC are prosecuted ex officio by the Federal Office of 
the Attorney General.12 Since the offence under Article 271(1) SCC qualifies as a ‘political 
offence’ according to Title 13 SCC, prosecution of the same by the OAG is subject to prior 
authorisation by the Swiss federal government.13

Perpetrators of Article 271(1) SCC can be subject to imprisonment of up to three years or 
a monetary penalty of up to 540,000 Swiss francs. Case law considering Article 271(1) SCC 
is relatively limited because the Swiss criminal system allows prosecutors, except for serious 
infringements, to sanction defendants by way of penal orders, which are in most cases not 
published by the OAG (but are made public on demand). However, Swiss criminal prosecu-
torial authorities take offences under Article 271 SCC seriously. Recent cases have resulted in 
lengthy and costly proceedings that have been heard before the Swiss Supreme Court.

To fall under Article 271(1) SCC, the offender must act on behalf or on account – 
although not necessarily at the express request – of a foreign state. The determining factor is 
whether the offender acts in the interest (i.e., for the benefit of the foreign state). According 
to case law, it is irrelevant whether the act in question is carried out by a foreign official or a 
private person. Foreign monitors acting on Swiss soil are subject to Article 271(1) SCC and 

12 Article 23(1)(h) of the Swiss Code of Criminal Procedure.
13 Article 66 of the Swiss Act on the Organization of the Federal Criminal Authorities.
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before engaging in any activity in Switzerland require permission from the Federal Council. 
The same also applies to a company subject to a monitorship and its directors and senior 
management. Permission pursuant to Article 271 SCC is required since foreign monitors 
are appointed by and report to a foreign authority and typically act with some degree of 
sovereign authority.

The Swiss government has previously granted permits under Article 271(1) SCC in the 
context of the US Swiss Bank Tax Compliance Program to foreign and Swiss independ-
ent examiners to investigate and supervise financial institutions in Switzerland and allowed 
Swiss banks to provide sensitive data to the United States outside of the traditional legal and 
mutual legal assistance procedures.14 However, these permits were criticised by scholars as 
overly accommodating and being in violation of Swiss law, in particular regarding Swiss data 
protection and employment laws. Thus, it remains uncertain to what extent Article 271 SCC 
permits will be granted in future. Previous authorisations included extensive obligations on 
the monitors to comply with Swiss law, in particular data protection, employment and bank-
ing secrecy laws.

Data protection
Inevitably, foreign monitors will collect and process personal data in the course of their inves-
tigations, and therefore must comply with the Swiss Federal Data Protection Act (FDPA). 
Personal data includes all information relating to an identified or identifiable person. Data 
subjects are natural persons or legal entities whose data is processed.15 Cross-border transfers 
of personal data must comply with the requirements of the FDPA, including that the data 
be transferred only to countries with adequate data protection laws.16 Article 6 FDPA sets 
forth limited circumstances under which personal data may be disclosed outside Switzerland, 
such as by waiver from the data subject or for an overriding public interest. For a waiver to 
be considered valid, it must be in writing, given voluntarily and on the basis of adequate 
information and, as a rule, before the data is processed.

In recent cases, the Swiss Federal Supreme Court prohibited Swiss banks from disclosing 
information on bank employees and related third parties to US authorities in the context of 
ongoing tax investigations. The Federal Supreme Court argued that the predominant interest 
of the bank to transfer the personal data of bank employees and related third parties must 
be carefully assessed and should not be presumed.17 Even if a bank enters into a DPA with 
the US Department of Justice, the obligation to protect personal data according to Swiss law 
remains in place. Thus, monitors reporting to foreign authorities will inevitably be forced 
to balance the intended transfer of personal data with Swiss data protection considerations.

14 For further information on the US programme, please see the explanation provided on the website of 
the Swiss State Secretariat for Internal Finance: https://www.sif.admin.ch/sif/en/home/bilateral/amerika/
vereinigen-staaten-von-amerika-usa/bankenprogramm.html.

15 Article 3 FDPA.
16 A list of the countries deemed to have adequate data protection laws can be found on the website of the Swiss 

Federal Data Protection and Information Commissioner: https://www.edoeb.admin.ch/edoeb/en/home/
data-protection/arbeitsbereich/transborder-data-flows.html.

17 Decision of the Federal Supreme Court, 26 July 2017, BGE 4A_73/2017 and 20 June 2018, BGE 
4A_294/2018.
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The FDPA is currently being revised to align it with the EU General Data Protection 
Regulation (GDPR), and the amended FDPA is expected to enter into force later in 2019. 
For foreign monitors acting in Switzerland, a well-drafted, up-to-date process to protect 
the data of individuals and legal entities is, therefore, crucial to ensure compliance with 
the FDPA.

Banking secrecy
Unlike data protection, which has grown in importance over the past several years, Switzerland 
has gradually reduced the protection of bank secrecy as a result of the increased automatic 
exchange of information between tax authorities and waivers granted to financial institutions 
by federal government. Nevertheless, Article 47 of the Swiss Federal Banking Act (SBA) 
remains unchanged. The provision prohibits corporate bodies, employees and representa-
tives (such as, arguably, a monitor) from disclosing any information related to the clients 
of banks and, therefore, equally applies to (foreign) monitors of Swiss entities. Breaches of 
Article 47 SBA are subject to the imprisonment for a period up to five years or a fine.

In any case, foreign monitors of Swiss financial institutions must take proper measures to 
ensure that client data is not disclosed to third parties, including foreign supervisory authori-
ties without legal justification. Thus, the monitors must either redact or otherwise anonymise 
client data or obtain waivers from those clients or individuals before transferring any data 
covered by Article 47 SBA to third parties or abroad.

Voluntary monitorships
A recent trend in Switzerland is voluntary monitorships, where companies under investi-
gation commit to engage independent external compliance counsel to remediate compli-
ance shortcomings. This development is certainly a result of the increased enforcement of 
the corporate criminal offence of failure to prevent bribery and money laundering, which 
requires companies to take all necessary and appropriate compliance measures to prevent 
such offences by their employees.18 Companies violating this law face fines of up to 5 million 
Swiss francs and the disgorgement of profits resulting from the corporate criminal offence. 
In recent cases, disgorgement of profits has involved amounts up to 200 million Swiss francs. 
Further, criminal and civil liability for managers has become an important topic in practice 
and in the media in the context of corporate governance and compliance scandals at Swiss 
state-owned enterprises, multinational companies and Swiss banks.

In these cases, the best practice would be for the board to appoint an independent moni-
tor who reports to the board. The monitor is typically commissioned to independently assess 
the maturity of the compliance management system and make recommendations for reme-
diation and improvement. The most common benchmark for the assessment of compliance 
management systems is ISO Standard 19600 Compliance Management Systems, which is 
also available in the official languages of German and French and as a Swiss Standard.19 
Meanwhile, the ISO Standard has been introduced by a number of companies, some of 
which are independently certified under the Standard. Currently, several companies listed on 

18 Article 102 SCC.
19 SN ISO 19600.
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the SIX Swiss Exchange are seeking certification under the Standard. The ISO Standard has 
proven to be easy to implement, particularly as many Swiss companies are already familiar 
with a number of ISO management system standards.20 In line with ISO 19600, monitors 
typically focus on good compliance governance, leadership, values, culture and remuneration 
or promotion processes and criteria. Also, communication, measurement of effectiveness, 
reporting and escalation mechanisms (including reporting mechanisms) are at the core of 
these verifications.

Future criminal law monitorships in Switzerland
A recent important development is the proposal by the OAG to introduce a new Article 318 bis 
to the CPC to establish DPAs for companies.21 This proposal also includes the mandatory 
imposition of monitors. Article 318 bis, Paragraph 1 would allow the prosecutor to suspend 
an indictment against a company and conclude an agreement similar to a DPA concluded in 
common law countries such as the United States. To be considered for a DPA, the company 
must fully cooperate with the prosecutor at all stages of the investigation. A key and compul-
sory element of such an agreement would be the appointment of an independent monitor 
tasked with the review and reporting to the prosecutor on the basis of the terms of the agree-
ment. These regular reports would be submitted to the OAG over the course of monitorship, 
which could last from two to five years. Should the company violate the terms of the agree-
ment, the company would be afforded the opportunity to remedy the weaknesses. Once the 
company has met the conditions set forth in the agreement, the OAG would conclude the 
proceedings against the company without indictment. If the company fails to remedy the 
issues cited in the DPA, it would face indictment.

To date, it is unclear whether the proposal of the OAG to include a ‘Swiss DPA’ in the 
revision of the CPC will be adopted by the Swiss parliament. At present, the response from 
the legislature is expected in the coming months.

In summary, monitorships do not yet have a long tradition and do not currently have an 
explicit and refined legal basis in Switzerland. Nevertheless, as a result of increased enforce-
ment, international cooperation and higher risks of liability, both mandatory and voluntary 
monitorships have been acknowledged and established their place in practice as an important 
and effective tool for sustainable and effective compliance remediation and improvement.

20 e.g., ISO 9001 Quality Management; ISO 27000 IT Security Management Systems; ISO 14001 Environmental 
Management Systems; ISO 31000 Risk Management; and ISO 37001 Anti-Bribery Management Systems.

21 The proposed draft of Article 318 bis can be found (in German) on the Swiss Federal Council website at: https://
www.admin.ch/ch/d/gg/pc/documents/2914/Organisationen_Teil_1.pdf, page 42.
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Since WorldCom, the United States Department of Justice and other agencies 
have imposed more than 80 monitorships on a variety of companies, including 
some of the world’s best-known names.

The terms of these monitorships and the industries in which they have 
been employed vary widely. Yet many of the legal issues they raise are the 
same. To date, there has been no in-depth work that examines them.

GIR’s The Guide to Monitorships fills that gap. Written by contributors 
with first-hand experience of working with or as monitors, it discusses all 
the key issues, from every stakeholder’s perspective, making it an invaluable 
resource for anyone interested in understanding or practising in the area.
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