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Introduction
Haiti is the least-developed country in the western
hemisphere. Comparative social and economic indicators show that Haiti has fallen behind other
low-income developing countries since the 1980s.
Haiti now ranks 148th out of 179 countries in the
United Nations Human Development Index.1 In
practical terms, this means that 54 percent of Haitians live on less than one dollar a day and 78 percent on less than two dollars a day.2
The situation is not likely to improve soon
considering the terrible year Haiti had in 2008.
Soaring world prices for food and fuel, together
with a series of four consecutive hurricanes that
destroyed much of Haiti’s infrastructure, have left
the country in need of great support.
In April 2006, Haiti was added to the list of
Heavily Indebted Poor Countries (HIPC) and became eligible for the HIPC Initiative of the World
Bank (WB) and the International Monetary Fund
(IMF). In June 2009 Haiti was granted USD 1.2
billion in debt relief by reaching the completion
point under the enhanced HIPC Initiative. The
HIPC Initiative and the Multilateral Debt Relief
Initiative (MDRI) both resulted in debt service
savings (USD 265 million and USD 972.7 million, respectively).3 Nevertheless, Haiti still had to
honour a debt service reaching USD 58 million in
2008, which, for the most part, goes back to the
Duvaliers’ dictatorship. 4 Indeed, having started
with a total outstanding debt of USD 43 million in
1972, Haiti’s total outstanding debt had reached
almost USD 750 million by the end of the reign of
Jean-Claude Duvalier in 1986.5
In light of these facts, the present article will
analyse whether Haiti has a legal claim to the cancellation of the debts resulting from Baby Doc’s
era. The analysis will focus on the potential legal
arguments that Haiti has under international law,
leaving to others the task of supporting these arguments with figures and other evidence.
I. Haiti’s Debts: A History Spanning Almost
Two Centuries
Three layers, related to three fundamental periods
of Haitian history, have defined Haiti’s external
debt over the years. The first period (A) goes back
to Haiti’s independence from France in 1804, and
to the bitter cost that came with it in the form of
“independence debt.” The second episode (B) refers to the devastating and brutal dictatorship of
the Duvaliers – father and son – that lasted nearly
thirty years and left the treasury’s coffers empty (if
not full of odious debts). Lastly, the third period (C)
resulted from the political turmoil Haiti endured
during the 1990s, which led the international community to impose an embargo on the country.

A. The Independence Debt

In 1804, Haiti gained its independence from
France, becoming the first black republic in the
world. The new state, however, started off with a
heavy burden to carry. Because both France and
the United States refused to recognise its independent status, Haiti was forced, in 1825, to give
150 million francs-or to France to gain recognition
and to repay slaveholders for their losses. In 1838,
the indemnity was brought down to 90 million
francs-or. The last instalment of this enormous
debt was not paid until the beginning of the 20th
century. To repay the “independence debt,” Haiti
had to take loans, followed by more loans. Though
initially intended for the development of the country, these loans were mostly used to pay off the
“independence debt”, when the initiators of the
loans did not misappropriate them.
B. Baby Doc’s Debts
Although the “independence debt” placed a heavy
burden on Haiti, much of the country’s current
debt did not originate in the 19th century, but from
the Duvaliers’ dictatorship, especially from the time
of Jean-Claude Duvalier (better known as “Baby
Doc”), who was in power from 1972 to 1986.
In their multiple bank accounts in Switzerland, the United Kingdom, the United States and
France, the Duvaliers held ever-increasing fortunes. In addition, Jean-Claude Duvalier owned
a castle in Val d’Oise, France, two apartments in
Paris, two in Neuilly, France, a condominium in
the luxurious Trump World Tower in New York,
and a yacht in Miami.6 According to Transparency
International, Jean-Claude Duvalier likely embezzled between USD 300 and 800 million during
his dictatorship.7
Jean-Claude Duvalier’s regime coincided with
a period of rampant growth in Third World debt.
This period of unprecedented credit availability
propelled by the oil crisis of the 1970s allowed
Haiti to contract numerous loans with western
banking institutions. Unfortunately, the debt crisis of the 1980s left Haiti unable to service its debt
and with nothing to show in exchange for it, given
that most of the loans were used by Jean-Claude
Duvalier and his family for personal purposes.
When Jean-Claude Duvalier’s dictatorship ended in 1986, several lawsuits were launched in different countries to investigate the possible illegal
use of public funds by the Duvalier family. One of
these proceedings led the Swiss government, on
12 February 2009, to confiscate the assets of JeanClaude Duvalier that were located in Switzerland
(approximately CHF 7 million) and return them
to Haiti.8 This decision is being appealed and
the final decision is still pending at the time of
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writing. It is important to note, however, that the
Swiss case remains an exception, as most of the
attempts to recover Jean-Claude Duvalier’s assets
have so far failed.
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C. Embargo
A succession of governments and coups d’état followed Jean-Claude Duvalier’s departure. In 1991,
the international community attempted to put the
democratic development of Haiti back on track with
the imposition, through the UN, of an embargo
aimed at restoring ousted President Jean-Bertrand
Aristide. This embargo inflicted a strong blow on
the country’s already weak economy.
Though Aristide was quickly restored to office,
the scepticism of the international community did
not vanish. Doubts as to the legitimacy of Aristide’s
election in 2000 led the WB and the Inter-American Development Bank (IDB) to suspend most
grants to Haiti. After Aristide left the country in
2004, the reengagement of international financial institutions remained conditioned on Haiti’s
payment of arrears owed to them.
II. Baby Doc’s Odious Debts
With the above historical overview in mind, I now
turn to the question of the legitimacy of Haiti’s
external debt. For reasons of conciseness, I will focus on the debts accumulated under Jean-Claude
Duvalier’s regime, in particularly on the multilateral loans entered into with the WB and the IMF.
A. Nature of the Debts
Two main reasons explain the flow of foreign money to the Duvaliers’ dictatorship. The first reason is
geopolitical. Lying just across the Windward Channel from Cuba, Haiti was able to take advantage of
political tensions during the Cold War. François
Duvalier made clear that his loyalty to the United
States was for sale and, in return, he received official loans to support his dictatorial regime.9
The second reason was of an economic nature. Following the first oil crisis in 1973, huge
amounts of petrodollars flooded western banking
institutions at a time when industrialised countries’ demand for credit was depressed. Western
banking institutions quickly found a new market
for these petrodollars in the developing world.
Benefitting from these new funds, many developing countries, such as Haiti, took the opportunity
to contract loans to “officially” industrialise their
economies. They borrowed heavily from banking
institutions at relatively low interest rates, accumulating unprecedented levels of debt.
The 1980s, however, brought a dramatic shift in
the economic policies of industrialised countries.
As a reaction to rapidly unfolding inflation in the
United States, global interest rates were increased.
Worldwide, the total debt of developing countries
increased by 1,500 percent between 1965 and
1980.10
According to the WB and the UN Office on Drugs
and Crime (UNODC), Jean-Claude Duvalier may
have stolen the equivalent of 1.7 to 4.5 percent of
Haiti’s GDP every year he was in office.11 While the

country’s debt amounted to approximately USD
40 million in 1970, by 1987, the first full fiscal
year after Jean-Claude Duvalier’s departure, it was
USD 844 million, or 60 percent of the amount
owed in 2004. Although estimates vary, it is alleged that the Duvalier family took USD 900 million in multinational and bilateral loans for their
own purposes.12
The people of Haiti have neither benefited from
these funds nor received them back, despite advocacy efforts. On the contrary, they have directly suffered from the ill-use of these loans, which helped
fund the brutal regime put in place by Jean-Claude
Duvalier to support his luxurious lifestyle through,
for example, (1) the financing of repression forces
and (2) the looting of the treasury’s coffers.
1. Financing of the Paramilitary Forces
On 5 December 1980, the IMF gave Jean Claude
Duvalier USD 22 million in aid. Within weeks,
USD 20 million were withdrawn from the Haitian government’s account. According to the IMF,
USD 4 million went directly to fund the Milice de
Volontaires de la Sécurité Nationale (MVSN) – a
militia force, also known as Tontons Macoutes, responsible for as many as 30,000 killings during
the Duvalier years. The remaining USD 16 million
seemingly disappeared into Duvalier’s numerous
personal accounts. In a report, the IMF almost
euphemistically defined “excessive unbudgeted
spending as the most important cause of Haiti’s
financial crises.”13
2. Looting of the Treasury’s Coffers
From at least 1975 onward, Jean-Claude Duvalier
set up a system of extra-budgetary accounts provided with funds from the Public Treasury and
revenues from public institutions. By doing this,
Duvalier and his family allegedly misappropriated
up to USD 70 million from the state.14
Additionally, it is attested that Haiti’s budget
contained several items that, despite their misleading names, were headed toward Jean-Claude
Duvalier’s pockets. This system provided Duvalier
with allowances amounting to approximately USD
8 million, coming from contributions to “Social
Assistance,” the item named “Without Justification,” and other budget items.15
B. Odious Debts
When analysing potential defences available to
annul part or all of the “odious” debts contracted
by Duvalier with multinational institutions (i.e.,
the WB and the IMF), we need to consider: (1) the
forum available to address this issue; (2) the legal
nature of the relationship from which the debts
arose, and, finally, (3) the existing legal arguments
that support debt cancellation.
1. Available Forum
In their Articles of Agreement, both the WB and
the IMF have provisions concerning the ability
to institute legal proceedings and have legal proceedings brought against them.16 However, both
institutions enjoy general immunities from adju-

dication in national courts.17 Therefore, litigation
before domestic courts seems improbable.
It is very likely, though, that the loan agreements
contain an arbitration clause.18 In that case, Haiti
could bring its case before an arbitral tribunal
constituted by arbitrators chosen by the WB or the
IMF, respectively, and Haiti itself.19
The WB Inspection Panel (WBIP) could also,
though only to a very limited extent, constitute an
appropriate forum for claims brought by a claimant regarding “an act or omission by the Bank [concerning] its operational policies and procedures.”20
It is the first body established before which parties
can seek to hold an international organisation accountable for its actions. Nevertheless, considering the limited references to human rights in
the WB’s operational policies, the scope of action
possible within the WBIP appears to be very narrow, and perhaps even inexistent when it comes
to questioning the “odious” character of the loans
contracted by Haiti.21
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2. Nature of the WB and IMF Loans
Any loan agreement entered into by the WB and its
members must be made in accordance with the Articles of Agreement and the Bank’s Loan and Guarantee Regulations. Such agreements usually contain a so-called de-nationalisation clause. The WB’s
official view (also shared by most commentators) 22
is that, therefore, such agreements are governed
by international law.23 This conclusion is also supported by the status of the WB as a subject of international law.24 The same conclusions hold true for
IMF loans.25
Due to the international law nature of the loan
agreements concluded by Haiti with the WB and
the IMF, any argument in support of cancelling
part or all of the debts contracted under these
agreements must be found in international law.
3. Available Defences
a. The Traditional Odious Debts Defence
In international public law, there exists a widely
accepted presumption that debts incurred by a
state pass on to the succeeding state.26 This assumption, however, may lead to morally unjustifiable results. Scholars and practitioners have long
tried to come up with creative solutions to solve
this dilemma, which burdens the future of new
states. The traditional doctrine of odious debt is
one of these proposed solutions.27
From a purely legal point of view, the doctrine of
odious debt does not rest on a stable foundation.28
The absence of international instruments, lack of
recent state practice, inconsistent opinio iuris, and
controversy among scholars all shed doubt on the
doctrine’s existence under international law, all
the more so in cases dealing with a change of government and not with state succession.29 Nevertheless, the debate is still very much alive, as discussions on the cancellation of the debts incurred
under Saddam Hussein’s dictatorship show.30
As stated by Bryan Thomas, “[t]here is little doubt
that some portion of developing country debt con-

The Duvalier Foundation in Port-au-Prince, Haiti on 14th April 2007. As a rule, former
dictatorial clans can preserve their political and economic influence beyond
regime changes. Picture: Keystone
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Woman selling rice in Port-au-Prince, Haiti. Picture: Reuters/Eduardo Munoz

tracted with the World Bank is odious. Because
World Bank officials were often well aware of the
end-uses of their loans, subjective awareness of
odious lending may be relatively easy to establish.
World Bank officials have, in recent years, essentially confessed that much of the post-war lending
was odious.”31 This case, however, seems more difficult to make regarding IMF loans.32
Under the doctrine of odious debt, debts that are
incurred by an undemocratic regime, without the
consent of the population, and against its interests cannot be reclaimed if the lender was aware
of these deficiencies. This is even truer when the
money borrowed was used to commit serious human rights violations. In light of the facts described
above, the doctrine of odious debt undoubtedly applies to the debts incurred by Jean-Claude Duvalier
when he was in power.33 Nevertheless, taking into
consideration the controversial nature of this doctrine, this defence strategy appears rather weak.
b. The Private Law Defence
Some scholars and practitioners have tried to come
up with defences that originate in private law.34
Private law defences, however, are confronted with
one major obstacle: they require that the legal relationship that created the “odious” debt, i.e., the
loan agreement, be subject to private law, i.e., domestic law. But, multinational loan agreements
– such as those contracted by Duvalier – or bilateral state-to-state agreements are international law
agreements against which private law defences are
useless, absent the existence of an equivalent defence in international law.35
It is true that precedents exist in international
law that provide justification for the non-performance of treaty obligations, freeing the debtor state of
its responsibility, such as state of necessity, impossibility, force majeure, or similar concepts.36 These
grounds, however, only refer to ex-post events that
justify the termination of a binding agreement,
and do not refer to the “odious” nature of the debt
at the time the agreement was concluded.
It should be noted that ideas have been expressed regarding the application of agency law to
the relationship between a government, a population, and a third party (i.e., the lender).37 Again,
this would amount to an application by analogy of
a theory arising from domestic law, which has not
yet proven convincing under international public
law.
c. The Vienna Convention Defence
The 1969 Vienna Convention on the Law of Treaties (Vienna Convention) provides certain grounds
for the invalidation of a treaty, but none of the
grounds mentioned from Article 46 to 52 (invalidity of treaties) of the Vienna Convention apply to
the debts contracted by Jean-Claude Duvalier.38
Furthermore, it is worth noting that the Vienna Convention only applies to states and that the
1986 Vienna Convention on the Law of Treaties
between states and international organitations or
between international organisations, which provides the same grounds for invaliding treaties, is

not yet in force.39 Therefore, any defence arising
out of the Vienna Convention regarding the invalidity of a loan agreement must be recognised
under other sources of international law, such as
customary international law.
The principle stating that the violation of a norm
of ius cogens invalidates a treaty, such as that provided in Article 53 of the Vienna Convention, arguably forms part of customary international law
and, as such, extends beyond the Vienna Convention. 40 Thus, Article 53 seems to offer a valid defence against the obligation to repay the loan debts
contracted under Duvalier’s presidency, as will be
explained below.

etc.) should be considered violations of the rules of
ius cogens. 44 The financing of the MVSN with IMF
loans shows that such loans directly contributed to
the persecution of the Haitian population and, as
such, amounted to ius cogens violations. 45
Based on the above, the ius cogens defence appears to be the most convincing argument in support of not repaying the loans contracted during
Jean-Claude Duvalier’s regime.

d. The Ius Cogens Defence
Based on the principles contained in the Vienna
Convention, particularly Article 53, some scholars
and practitioners have argued that loan agreements that contribute to a ius cogens violation are
invalid. 41 This echoes the position taken by Special
Rapporteur Mohammed Bedjaoui, who suggested
that debts that are not contracted in conformity
with international law should be considered odious and thus invalid. 42 To meet this test, however,
one has to establish a causal link between the loan
and the ius cogens violation at the time the loan was
contracted.
Although the boundaries of the ius cogens concept are debated, the current consensus seems to
include the outlawing of wars of aggression, the
prohibition of crimes against humanity, genocide,
torture, slavery and apartheid, and the protection of
the right to self-determination. 43 Accordingly, the
numerous gross violations of human rights committed under Duvalier’s regime (murders, summary executions, torture, forced disappearances,

Conclusion
Jean-Claude Duvalier’s dictatorial regime caused
much suffering to the Haitian population. For
the most part, the debt constituting the heavy economic burden resting on Haiti today originated
from the many loans Jean-Claude Duvalier contracted with the WB and the IMF. Duvalier used
these loans to maintain his dictatorship, exploit
the Haitian population, and fill his pockets. These
loans contributed to a regime of torture and other
grave human rights violations.
There do not exist many available defences in
international law against the obligation to repay
these loans. Although scholars have proven creative in this area, many of the theories put forward
have not passed the test of being recognised in
international law. Thus, the ius cogens defence appears to be the most promising, given that it is in
line with the trend in international law to enforce
the consequences of ius cogens violations – be it
through recognition of responsibility, allocation
of damages, or invalidation of treaties. One could,
therefore, reasonably submit before an arbitral
tribunal that the multilateral loans contracted by
Jean-Claude Duvalier while he was in power ought
to be considered “odious debts,” and hence obtain
a judgment that these loans are invalid.
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