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Taking advantage of the wealth of 
knowledge from Silicon Valley, the 2016 
IBA Annual Litigation Forum held in 

San Francisco dedicated one of its sessions to 
the impact of technology on litigation – both 
as the object of the dispute and as a tool to 
facilitate the litigation process.

Complex high-value technology disputes 
have been increasingly in the spotlight as 
the technology sector grows as a percentage 
of global gross domestic product (GDP). 
These disputes present unique challenges in 
the presentation of evidence and persuasion 

of the fact finder. They present issues of 
first impression, necessitate explaining 
complicated technologies and transactions 
in ways understandable to judges and juries 
unfamiliar with the intricacies of technology 
and its special language, and require creative 
application of old laws and regulatory 
frameworks to disruptive industries. Rapidly 
changing technology also affects the conduct 
of litigation in the courtroom, as well as the 
data retention obligations of general counsel 
and litigators given the need for compliance 
with United States discovery rules.

This very dynamic session led by Cedric 
Chao took the form of a discussion among 
leading specialists and provided a very 
informative and cross-border overview 
of the challenges faced by the different 
legal professionals involved in technology-
related litigation including judges, trial 
attorneys, corporate counsel and experts. 
Different approaches taken by jurisdictions 
across the globe were compared, in 
particular the US to Europe and common 
law to civil law jurisdictions. 
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What distinguishes technology litigation 
from commercial litigation?

Quite unanimously, the panellists identified 
complexity to be a particular feature of 
technology disputes. Indeed, the often 
revolutionary nature of the technology at 
issue requires specific education of those 
involved and, in particular, the judge 
hearing the case. By contrast, other kinds of 
commercial litigation do not generally require 
as much in the way of detailed explanations 
on the facts underlying the dispute.

While all seemed to agree that teaching 
the technology at stake is crucial, it appeared 
that the methods used to educate the judge 
or decision maker vary depending on the 
jurisdiction and the litigation process involved. 
For instance, while some judges welcome 
tutorials on the technology in dispute, 
some remain wary of the neutrality of the 
information when provided by a party and 
prefer that expert reports be given to the 
court in accordance with the usual adversarial 
approach. The teaching methods will also 
depend on whether trial is to a jury or a judge.

Another feature of technology disputes 
that was stressed is the fact that these disputes 
are not about the past but essentially about 
the present and more importantly about 
the future of the technology at issue. This 
technology is often being developed as the 
litigation process takes place, and, thus, a 
particularly rapid dispute resolution process 
is required in order to provide an effective 
solution to the dispute.

Jury v bench trial?

Answers to the recurring question of whether 
technology disputes were best heard by a 
jury or a judge essentially reflected the legal 
culture of each specialist questioned. While 
US practitioners tend to favour jury trials 
as they allow starting from a ‘white page’ 
and permit telling a compelling story aimed 
at juror emotions, European practitioners 
remain sceptical about the neutrality of such 
a process and emphasised the perceived bias 
a jury may have towards foreign companies 
involved in litigation in the US.  

Role of technology experts

The general view stressed the central role 
of experts in technology litigation given 
the crucial importance of educating the 
judge or the decision maker about the 
technology at stake. This view was, however, 

not entirely shared in civil law countries such 
as France where the burden of explaining the 
technology rests largely on lawyers’ shoulders 
and not on experts. The role of experts also 
seems to differ depending on whether the 
expert owes a duty to the party who hired it or 
to the court such as in the United Kingdom 
where extra care must be taken not to involve 
experts in litigation strategy meetings.

Experience identified specific features that 
a good expert should have: teaching abilities, 
communication skills and authenticity. It was 
noted that often the best witnesses to educate 
the decision makers about specific technology 
are the company’s own employees; they are 
generally viewed as more credible and genuine 
than experts. From a practical point of view, 
it was also suggested to take into account the 
place of litigation when selecting experts, giving 
preference to experts to whom the jury could 
relate or more generally who could understand 
the specifics of the local legal culture. In that 
respect, even though they may have the same 
technical knowledge, different experts should 
be used for litigation in the US than in Europe.

Use of visual aids

Panellists agreed that visual aids are extremely 
useful in technology disputes. They simplify the 
issue at stake to the most basic message or image. 
Based on practical experience, the best visual 
aids seemed to be the ones that relate to human 
elements or to everyday objects. Beyond their 
pedagogic aspect, visual aids must also comply 
with evidentiary rules unless their purpose can 
be shown to be simply demonstrative.

Conclusion

The diverse viewpoints expressed led to 
an interactive and thought-provoking 
debate among the panellists as well as 
with the audience on the novel issues that 
emerging technologies present. These new 
legal challenges call for different litigation 
approaches and enhanced reactivity and 
creativity from all parties involved including 
judges, lawyers, in-house counsel and experts. 

As ever, the challenge remains for the 
law to keep up with human creativity and 
for law professionals to keep abreast of the 
technology evolution. Legal professionals may 
not necessarily master the technologies they 
must deal with in cases, but they are crucial 
to allowing technology to develop and to 
providing practical solutions to technology 
disputes in an ever-connected and rapid world.



 International 
 Litigation News
 Publication of the International Bar Association Legal Practice Division

SEPTEMBER 2016



INTERNATIONAL LITIGATION NEWSLETTER SEPTEMBER 2016  3

IN THIS ISSUE

From the Co-Chairs 4

Editors’ note 6

Committee Officers 6

IBA Annual Conference, Washington, DC,  
18–23 September 2016 – Our committee’s sessions 8

Conference session report, IBA Annual Litigation Forum, 
San Francisco, 27–29 April 2016

Effective litigation of complex technology disputes and the 

impact of emerging technologies on the litigation process 11

Features from our global committee members

China’s courts are busy with reforms 13

Recognition and enforcement of a mainland China  

judgment in Hong Kong: first reported decision 17

Recent litigation trends in India and the need for  

further reform 19

Advocates’ immunity from suit reviewed by the High Court  

of Australia 22

Personal liability of a bank’s shareholders for damages  

caused to the bank and its creditors: Ukrainian insight 24

Judicial reform in Ukraine 27

Russian arbitration: reform and development of related 

litigation procedures 30

New procedural opportunities in the Russian state  

commercial courts 34

International Bar Association
4th Floor, 10 St Bride Street
London EC4A 4AD, United Kingdom
Tel: +44 (0)20 7842 0090
Fax: +44 (0)20 7842 0091
www.ibanet.org

© International Bar Association 2016.

All rights reserved. No part of this publication may be reproduced or transmitted 
in any form or by any means, or stored in any retrieval system of any nature 
without the prior permission of the copyright holder. Application for permission 
should be made to the Director of Content at the IBA address.

Newsletter Editors

Simon Hart  Chris Helmer
simon.hart@rpc.co.uk chris.helmer@millernash.com

This newsletter is intended to provide general information regarding recent 
developments in international litigation. The views expressed are not necessarily those of 
the International Bar Association.

Advertising
Should you wish to advertise in the next issue of the newsletter, please contact advertising@int-bar.org

Terms and Conditions for submission of articles

1. Articles for inclusion in the newsletter should be sent to the Newsletter Editors.
2. The article must be the original work of the author, must not have been previously published, 

and must not currently be under consideration by another journal. If it contains material 
which is someone else’s copyright, the unrestricted permission of the copyright owner must 
be obtained and evidence of this submitted with the article and the material should be clearly 
identified and acknowledged within the text. The article shall not, to the best of the author’s 
knowledge, contain anything which is libellous, illegal, or infringes anyone’s copyright or other 
rights.

3. Copyright shall be assigned to the IBA and the IBA will have the exclusive right to first publication, 
both to reproduce and/or distribute an article (including the abstract) ourselves throughout the 
world in printed, electronic or any other medium, and to authorise others (including Reproduction 
Rights Organisations such as the Copyright Licensing Agency and the Copyright Clearance Center) 
to do the same. Following first publication, such publishing rights shall be non-exclusive, except 
that publication in another journal will require permission from and acknowledgment of the IBA. 
Such permission may be obtained from the Director of Content at editor@int-bar.org. 

4. The rights of the author will be respected, the name of the author will always be clearly 
associated with the article and, except for necessary editorial changes, no substantial alteration 
to the article will be made without consulting the author.

Federal Supreme Court decision on access to third-party 

banking information in Switzerland under the 1970 Hague 

Convention on the Taking of Evidence Abroad in Civil or 

Commercial Matters 37

Collective redress in Germany: long overdue or  

superfluous? 40

International litigation and the new US federal Defend  

Trade Secrets Act 43

New York’s highest court rejects extension of ‘common  

interest privilege’ to transactional contexts  45

‘Mareva light’: how useful are freestanding notification 

injunctions in practice in England? 48

Post-Madoff recovery hits the rocks: contractual jurisdiction 51

Compatibility of punitive damages with Italian public order? 

Maybe. Last word to the Joint Divisions of the Supreme Court 53

The recent reforms to the Italian civil justice system: can a 

leopard change its spots? 55

Failure to satisfy credit agreement payments: a new alternative  

to the expropriation procedure under Italian law 59

Advantages in seeking preliminary security measures  

against a debtor in Bulgaria 61

D&O claims and bond performance in Spain 63

Collecting on foreign sovereign debts in France: politics and 

courts at a crossroads 65

The Dubai World Tribunal: interpretations of UAE Law 71

Using predictive coding technology in England – 

encouragement for sceptical litigators 73




