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Lexology Getting The Deal Through is delighted to publish the fifth edition of Risk & Compliance
Management, which is available in print and online at www.lexology.com/gtdt.
Lexology Getting The Deal Through provides international expert analysis in key areas of
law, practice and regulation for corporate counsel, cross-border legal practitioners, and company
directors and officers.
Throughout this edition, and following the unique Lexology Getting The Deal Through format,
the same key questions are answered by leading practitioners in each of the jurisdictions featured.
Our coverage this year includes a new chapter on Turkey.
Lexology Getting The Deal Through titles are published annually in print. Please ensure you
are referring to the latest edition or to the online version at www.lexology.com/gtdt.
Every effort has been made to cover all matters of concern to readers. However, specific
legal advice should always be sought from experienced local advisers.
Lexology Getting The Deal Through gratefully acknowledges the efforts of all the contributors
to this volume, who were chosen for their recognised expertise. We also extend special thanks to
the contributing editor, Daniel Lucien Bühr of LALIVE, for his assistance with this volume.
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Global overview
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Governance, controls, assurance and environmental, social and
corporate governance
Many of us are focused on the daily, present challenges posed by
covid-19 and the consequences of the pandemic. I would like to look
beyond covid-19 and touch on a topic which will drive risk and compliance management in the years to come: the role and responsibility of
the board and senior management for organisational good governance, ethics, effective controls and assurance. When governance, risk
management and compliance (GRC) best practices and trends are
discussed, GRC professionals mostly discuss among themselves. And
they often discuss the glass ceiling that separates their world of tough
day-to-day management from senior management and their growing
focus on social promises and environmental, social and corporate
governance (ESG) goals. All now seems to be about commitments
to CO2 reduction, sustainable sourcing and the protection of human
rights. In particular, members of corporate boards and executive
management commit to good corporate citizenship and exemplary
social leadership. At the same time, in most organisations, internal
control systems remain weak, governance models are outdated and
independent and effective controls and checks are absent. The result
of this dichotomy is that corporations (I will use this term here, but I
mean all organisations) are leaning out of the ESG window and promise
a level of corporate ethics and compliance that is, more often than not,
detached from reality. Compliance, for instance with privacy and data
protection laws, anti-bribery legislation, human rights, environmental
and anti-trust laws, is an extremely demanding and tough job of utmost
strategic importance and requires a high degree of focus, attention,
persistence and resources. When I test organisations’ governance,
corporate culture, risk and compliance management systems and
assurance, I often see little of what a stakeholder would rightfully
expect. Governance is often tainted by obvious structural conflicts of
interest, risk and compliance departments are chronically understaffed
and organised in a sub-altern manner and overall effectiveness of the
internal control systems and assurance functions is poor. Thus, there
is no basis for big ESG promises and campaigns. Fortunately, more
and more board members and senior executive managers realise that
good governance and effective control systems are a top strategic
priority and key for the protection of the reputation and sustainable
development of the corporation and the employees at all levels. More
often now, independent external expert audits are conducted to get a
true and fair view on the status of the corporations’ governance and

control systems (ie, the checks-and-balances). What often surprises
me is that once these external reports are finalised and presented to
boards and senior executive management, they many times first meet
denial. The typical reaction is that arguments are brought forward as
to why the conclusions of the audit are false. Rarely, the reaction is that
the auditors are invited to a private session to discuss the results and
evaluate improvements. Most independent GRC reviews flag significant governance and control weaknesses, often at the highest levels
of corporations, frequently identify hard-core compliance red flags
and relay control functions’ desperate requests for more resources.
Fortunately, in many cases initial denial softens after some months and
a factual discussion evolves on how weaknesses can be addressed,
and the level of compliance risk can be reduced. And in some corporations, governance issues are then indeed addressed, control resources
increased, and modern management methods introduced. Ideally,
within three to five years after an initial independent external review,
corporations and their managers rigorously reduce their overall ethics
and compliance risk profile. Of course, improvement must not take
so long. I have been engaged by board members and CEOs, general
counsel and heads of compliance, who are fully committed to ethical
and compliant business at all levels, at all times and everywhere. These
forward-looking managers are those who most understand the strategic importance of good governance and effective controls. And they
are the ones who will be best positioned to meet stakeholders’ growing
operational and ESG expectations. By focusing on good governance and
effective controls, they avoid the material legal risk of over-promising
on ESG and underdelivering on governance, controls and assurance. If
an ESG leader suddenly must publicly apologise for corporate fraud,
bribery or misuse of data, the damage will be colossal, both for the
corporation and for all employees. Thus, in my view, the next five years
will separate the wheat from the chaff. We will see corporations positioning themselves as ESG leaders on the basis of good governance
and effective controls and assurance systems. And we will see corporations that overpromised on ESG and dramatically failed to live-up even
to basic requirements of diligent checks-and-balances. This new type
of corporate crisis and failure with its height of fall can, fortunately, be
avoided. Because if it occurs, it is man-made. And this is why I recommend to all board members and senior managers that they spend
enough time with their ethics, risk, compliance and audit managers
and let themselves be guided by them, before they start committing on
splendid ESG goals.
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