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I. Introduction
1. The past two years will forever be known for the devastating effects caused by the
COVID-19 pandemic. As the world was forced to adapt to a new reality, so did justice
systems by way of increased use of technology, including the replacement of in-person
with virtual or remote hearings. At the same time, the UK Supreme Court, sitting remotely,

rendered two landmark decisions on an issue that has long sparked an intense debate:
the law applicable to the arbitration agreement.

2. In Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020] UKSC 38; [2020] 1
WLR 4117 (" Enka v Chubb "), the Supreme Court revisited the question of which law
should govern the arbitration agreement, in the absence of an express choice, and more
specifically whether the arbitration agreement should be governed by the law of the
contract that contains it (the lex contractus or 'main contract' approach) or rather the law
of the chosen seat of arbitration (the lex loci arbitri or 'seat' approach). This issue had
arisen in the context of an application for an anti-suit injunction before any arbitration
had taken place.

3. A year later, the Supreme Court in Kabab-Ji SAL v Kout Food Group [2021] UKSC 48 ("
Kabab-Ji v KFG ") considered the same question in the context of enforcement
proceedings. 

4. As both cases illustrate, the question of which law governs an arbitration agreement is
often determinative of matters of jurisdiction. In Enka v Chubb, whether Russian or
English law applied to the arbitration agreement determined whether a tort claim fell
within its scope and ultimately the outcome of the respondent's application for an anti-
suit injunction referring that claim to arbitration. In Kabab-Ji v KFG, enforcement of an
arbitral award depended on whether there was a valid arbitration agreement between
the claimant and non-signatory respondent, and the answer to this question depended
on whether English or French law applied.

5. After providing an overview of the factual background and decisions rendered in each
case, the present commentary attempts to look at the issue of the proper law of an
arbitration agreement, in the absence of an express choice, from a Belgian law
perspective. In doing so, we consider how the Belgian courts might have addressed the
key question that was before the UK Supreme Court in light of Belgian law precedents
and other sources.
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II. The UK Supreme Court's decision in Enka v Chubb
6. In its decision in Enka v Chubb, the Supreme Court clarified the position under English
law in respect of the governing law of an arbitration agreement. By majority, the Court
held that where the law applicable to an arbitration agreement is not specified, a choice
of law for the main contract will be taken as a choice of law to govern the arbitration
agreement contained in it. This is the general rule "even where the law chosen to govern
the contract differs from that of the place chosen as the seat of the arbitration". 
However, in the absence of a choice of law for the main contract, the law of the seat will
govern by default, as the law with the closest and most real connection.

(5)
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A. Factual background
7. The case concerned an anti-suit injunction intended to restrain OOO Insurance
Company Chubb ("Chubb"), a Russian insurance company, from pursuing court
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proceedings in Russia against Enka Insaat ve Sanayi AS ("Enka"), a Turkish engineering
and construction company. Enka had been engaged as a sub-contractor on a project for
the construction of a power plant in Siberia. In February 2016, a fire severely damaged
the power plant and Chubb paid out approximately US$ 400 million to the owner of the
plant under its insurance policy. Having become subrogated to the power plant owner's
rights, Chubb brought a tort claim in the Moscow commercial court against Enka (among
others) to claim compensation.

8. Enka sought an anti-suit injunction in the English High Court, on the basis that Chubb's
claim had to be arbitrated in London. Enka separately requested the Moscow court to
refer the parties to arbitration in accordance with its obligations under Article II(3) of the
New York Convention. Enka relied on the arbitration agreement contained in the
construction contract between itself and the owner of the power plant, which provided
for all disputes between the parties to be settled by ICC arbitration in London. The
construction contract contained neither a choice of law for the arbitration agreement nor
a governing law clause in the main contract.

9. Whether Enka was entitled to obtain the anti-suit injunction turned on the question of
whether Chubb's claim fell within the scope of the arbitration agreement, which needed
to be answered in light of the law applicable to it. If Russian law governed the arbitration
agreement, Chubb's claim would possibly fall outside the scope of the arbitration
agreement. Chubb did not dispute that the dispute would fall within the scope of the
arbitration agreement if the arbitration agreement were instead governed by English law.

10. The High Court refused to grant the anti-suit injunction on the basis of forum non
conveniens, considering it more appropriate for the Moscow court to decide whether
Chubb's claim fell within the scope of the arbitration agreement. The Court of Appeals
disagreed with the High Court, found that English law applied to the arbitration
agreement, and accordingly granted the  anti-suit injunction. The Supreme Court
granted Chubb permission to appeal that decision.

(6) 
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B. The majority decision
11. The UK Supreme Court rendered its judgement on 9 October 2020. By a 3-2 majority,
the Supreme Court first confirmed the general rule for contracts containing a choice of
law clause. In these instances, and in the absence of an express choice of law for the
arbitration agreement, a choice of law in respect of the parties' substantive obligations
will "apply[] to an arbitration agreement set out in a clause of the contract, even where the
law chosen to govern the contract differs from that of the place chosen as the seat of the
arbitration." 

12. In doing so, the Supreme Court confirmed the rule laid down in the 2012 Court of
Appeal decision in Sulamerica v Enesa . In that case, the Court of Appeal had held that
the proper law of an arbitration agreement is to be determined by application of the
English common law conflict of laws rules for determining the applicable law of any
contract. In Sulamerica, the Court of Appeal had therefore recommended that a three-
stage enquiry be conducted as follows.

(i) Where the parties made an express choice of law to govern the arbitration
agreement, that choice of law is effective, irrespective of the main contract's
applicable law.

(ii) Where the parties did not expressly specify a law to govern the arbitration
agreement, the courts will consider whether the parties made an implied choice of
law to govern the arbitration agreement.

(iii) Where the courts are unable to determine the law governing the arbitration
agreement through implication, the courts will consider what the law with the
'closest and most real connection' is. 

13. Under this three-stage enquiry, where the parties failed to make an express choice of
law (stage 1), the courts turn to stage 2 to determine the implied choice of law. To this
end, the Court of Appeals found it appropriate to start from the assumption that, "in the
absence of any indication to the contrary, the parties intended the whole of their
relationship to be governed by the  same system of law." Therefore, if parties have
not made an express choice of law for the arbitration agreement, "the natural inference is
that they intended the proper law chosen to govern the substantive contract also to
govern the agreement to arbitrate." 

14. The Supreme Court in Enka v Chubb thereby effectively affirmed stage 2 of the three-
stage enquiry the Court of Appeals adopted in Sulamerica. The Supreme Court held that,
where parties have not made an express choice of law to govern the arbitration
agreement, under English law, a choice of law in respect of the main contract applies to
the arbitration agreement contained in it, even where this is different from the law of the
chosen seat of arbitration. This presumption is only subject to two exceptions: (1)
where the law of the seat indicates that the arbitration agreement must also be treated
as subject to that law (as is the case in, for example, Sweden and Scotland, but not
England & Wales), and (2) where there is a serious risk that the law of the main contract
would render the arbitration agreement ineffective (based on the "validation principle"
of contractual interpretation in English law). 

(7)
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15. The Supreme Court observed that, although there is no uniformity, many
commentators on international arbitration, arbitrators and other jurisdictions support
the presumption that a choice of law in respect of the main contract will apply to an
arbitration agreement contained in it (in the absence of an express choice). 

16. Its decision differed from the lower Court of Appeals' decision, which stated that, as a
matter of implied choice, the arbitration agreement should  be governed by the law of
the seat, unless there were "powerful countervailing factors". The Supreme Court
strongly disagreed:

As we have discussed, a clause such as "This Agreement is to be governed by and
construed in accordance with the laws of [a named country]" is naturally and
sensibly understood to mean that the law of that country should govern and
determine the meaning and effect of all the clauses in the contract which the
parties signed including the arbitration clause. It is unclear to us why more
should be needed – or what more on the Court of Appeal's approach is required
– to make it clear that a phrase such as "This Agreement" means the whole
agreement and not just part of it . 

17. The Supreme Court further criticised the Court of Appeals for having "put[] the principle
of separability of the arbitration agreement too high". According to the principle of
separability, an arbitration agreement forming part of a contract will not be regarded as
invalid simply because the contract is invalid. However, this does not mean that an
arbitration agreement is to be treated as distinct from the rest of the contract for other
purposes, such as determining the law of the arbitration agreement. 

18. In this way, the Supreme Court reintroduced certainty with respect to a conflict of
laws question that would concern the majority of cases, namely situations where the
parties have selected the law governing the underlying contract and the seat of
arbitration, but not the law of the arbitration agreement.

19. However, the facts of the dispute in Enka v Chubb presented an additional issue. As
mentioned above, there was no express choice of law clause governing the parties'
substantive obligations under the construction contract. The Supreme Court was
therefore required to determine the law applicable to the arbitration agreement through
stage 3 of the common law enquiry.

20. The Supreme Court ruled that in the absence of an express or implied choice of law
for the arbitration agreement, the law of the seat governs by default, as the law with the
closest and most real connection. The main rationale for this position was that the
chosen seat of arbitration is the place where, legally, an arbitration agreement is to be
performed. In selecting a  particular seat, the parties subject themselves to the
jurisdiction of the courts of that particular seat for the purpose of deciding on validity or
enforceability issues that might arise with their arbitration agreement. Logically, the
law of the seat, therefore, has a closer connection to the arbitration agreement itself, as
compared to the law of the main contract – once established – which is concerned with
performance of the parties' substantive obligations. 

21. The Supreme Court further considered that "it would […] be wrong for the English
common law to adopt a rule out of step with […] the underlying uniform rule established by
the New York Convention", which provides its own conflict of laws rules for determining
the law of the arbitration agreement in the context of enforcement. Pursuant to
Article V(1)(a) of the New York Convention, recognition or enforcement of an award may be
refused if the arbitration agreement "is not valid under the law to which the parties have
subjected it or, failing any indication thereon, under the law of the country where the award
was made ". The majority, therefore, held that, as a default rule, the law of the chosen
seat of arbitration is the law "most closely connected with the arbitration agreement", 
which in this case was London. 

(15)
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C. Dissenting opinion
22. Lord Burrows and Lord Sales agreed with the majority that, where the parties fail to
make an express choice of law to govern the arbitration agreement, by implication, the
law of the main contract is also the law of the arbitration agreement. There is no
similar presumption with respect to the law of the seat. The dissenting justices set
out in detail their reasons for this presumption, several of which overlapped with those
cited by the majority. These reasons include the general rule that the same law
generally governs the entire contract and the rationale for the doctrine of separability.
With respect to the former, the dissenting judges recognised that the splitting of  a
contract or dépeçage is "the exception but not the rule". As for the doctrine of
separability, they appeared to agree with the majority that the doctrine of separability
inherent with arbitration agreements should not justify a departure from the general rule.
This is because this doctrine was not developed with the law applicable in mind but
rather for the specific purpose of preventing any arguments that the arbitration
agreement is invalid, non-existent or ineffective, simply because the main contract is.

23. Contrary to the majority, however, the dissenting judges found that the parties had
impliedly chosen Russian law to govern their contract, applying Article 3.1 of the Rome I

(29) 
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Regulation. Article 3.1 provides that a contract is governed by the law chosen by the
parties, which choice is "made expressly or is clearly demonstrated by the terms of the
contract or the circumstances of the case." While the main contract did not contain a
"classic choice of law clause", there were numerous references to Russian law in the
contract. In addition, there were "several other circumstances" which demonstrated a
choice of Russian law for the main contract, including that the place of performance was
in Russia, the head-contractor was a Russian company and the primary language of the
contract was Russian. As such, the dissenting opinion found that the law governing the
arbitration agreement was Russian law, as the law that the parties impliedly chose to
govern their contract. 

24. The dissenting judges also did not agree with the majority's view that the law with the
"closest and most real connection" as contemplated in stage 3 of the common law enquiry
is the law of the chosen seat of arbitration. Taking the lex contractus approach into stage
3 of the common law enquiry, the dissenting judges considered that had there been no
implied choice of Russian law to govern the arbitration agreement (by virtue of the
implied choice of the same law to govern the contract), the law with the "closest and most
real connection" would still have been the law of the main contract. Consequently,
there should be only one presumption or general rule in the absence of an express choice
of law for the arbitration agreement: that the law applicable to the main contract is also
the law applicable to the arbitration agreement.  The one exception would be
where the validation principle applies, namely, situations where applying the law
governing the main contract would render the arbitration agreement invalid. 

25. Contrary to the majority, the dissenting judges dismissed the relevance of the conflict
of laws rules in Article V(1)(a) of the New York Convention, describing the provision as
containing a "very simple and inflexible default rule", which should not displace the
"closest and most real connection" rule at common law. The dissenting judges further
raised concerns over the difficulty of reconciling the default rule in Article V(1)(a) with the
validation principle, since the provision allows for the invalidity of an arbitration
agreement under the law of the seat without exception. In the same vein, Lord Sales
indicated that the majority decision's approach of adopting a "radically divergent default
rule" (i.e. the law of the seat in stage 3 of the enquiry compared to the law of the main
contract in stage 2) would incentivise litigation and go against the expectations of
commercial parties. 

(33) 

(34) 

(35) 

(36)

(37) 
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III. The UK Supreme Court's decision in Kabab-Ji v Kout Food Group
26. In Kabab-Ji v KFG, the Supreme Court considered the issue of the law applicable to the
arbitration agreement again. However, this time, the issue arose in the context of
enforcement proceedings rather than a request for an anti-suit injunction. The Court
unanimously decided that, although not directly applicable, its conclusions in Enka v
Chubb, "apply with equal force" where the question arises "after an award has been made
in the context of enforcement proceedings." As the Court had already observed in Enka
v Chubb, "it would be illogical if the law governing the validity of the arbitration agreement
were to differ depending on whether the question is raised before or after an award has been
made". 

(43) 

(44) P 72

A. Factual background
27. The dispute arose under a franchise development agreement (the "FDA") whereby
Kabab-Ji SAL ("Kabab-Ji"), a Lebanese company who owned a restaurant concept
specialising in Lebanese and Middle Eastern food, granted a license to franchise the
restaurant concept in Kuwait to a Kuwaiti company, Al Homaizi Foodstuff Company ("Al
Homaizi"). The FDA was expressly governed by English law and provided for ICC
arbitration in Paris. 

28. Following a corporate restructuring, Al Homaizi became a subsidiary of Kout Food
Group ("KFG"). A dispute subsequently arose between the parties, which led Kabab-Ji to
commence arbitration against KFG but not Al Homaizi. KFG objected to the jurisdiction of
the arbitral tribunal on the ground that it was not a party to the FDA or the arbitration
agreement. Applying French law (as the law of the seat), the arbitral tribunal concluded
that KFG was bound by the arbitration agreement. The tribunal further found KFG in
breach of the FDA and rendered an award in favour of Kabab-Ji.

29. KFG challenged the award in France on the basis that the award had allegedly been
rendered without jurisdiction, as KFG was not a party to the arbitration agreement
contained in the FDA. In parallel, Kabab-Ji brought enforcement proceedings in England.

30. The English High Court found that the arbitration agreement was governed by English
law, and decided that KFG had not become a party to the FDA or the arbitration
agreement, given the strict 'no oral modification' provisions contained in the FDA. 
However, the High Court judge stopped short of making a final determination and instead
adjourned the proceeding in anticipation of the Paris Court of Appeal's decision on the
annulment application. Both parties appealed.

31. The English Court of Appeals subsequently held that the High Court judge had been
wrong to adjourn the enforcement proceeding. According to the Court of Appeals, the
French court would be applying internal French law to determine the validity of the

(45)

(46)

(47) 
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arbitration agreement and therefore its  decision would not be relevant to the English
proceeding. The Court of Appeals confirmed that the arbitration agreement was
governed by English law and, as a matter of English law, KFG had not become a party to
the FDA or the arbitration agreement. The Court of Appeal accordingly refused
recognition and enforcement of the award. 

32. A few months after the English Court of Appeals' decision, the Paris Court of Appeals
reached the opposite conclusion. Applying French law to the arbitration agreement (as
anticipated by the English Court of Appeals and as the arbitral tribunal had done), the
Paris Court found that KFG was bound by the arbitration agreement and accordingly
dismissed the annulment action. 

P 73

(48) 

(49) 
(50)

(51)

B. The decision
33. In a judgment issued on 27 October 2021, the Supreme Court unanimously decided
that English law governed the arbitration agreement by virtue of the parties' implied
choice, on the basis that the main contract was expressly governed by English law. 

34. The Supreme Court thereby confirmed that its conclusions in Enka v Chubb applied
equally in the context of enforcement proceedings; the rationale for this decision being
that it would be "illogical" for the law governing an arbitration agreement to be different
depending on when the question is raised. This was the case even though the Court
was not applying English common law conflict of laws rules for determining the law
governing contractual obligations as in Enka v Chubb, but the "international conflict of
laws  rules" set out in Article V(1)(a) of the New York Convention (transposed into English
law by section 103(2)(b) of the English Arbitration Act 1996). 

35. Consistent with its view set out in Enka v Chubb, the Supreme Court in Kabab-Ji v KFG
held that a choice of law for the main contract "should normally be sufficient to satisfy the
first rule in article V(1)(a)", and thus constitute an implied choice of law for the arbitration
agreement. The Supreme Court relied in this regard on the words " failing any
indication thereon " in Article V(1)(a), which it indicated "signifies that something less than
an express and specific agreement will suffice". It contrasted this language with the
language in Article V(1)(d), which provides that recognition or enforcement of an arbitral
award may be refused where the constitution of the arbitral tribunal or the arbitral
procedure was not in accordance with the parties' agreement or, "failing such agreement",
the law of the seat. 

36. Given that English law was the law impliedly chosen by the parties to govern the
arbitration agreement, the 'no oral modification' provisions in the main contract
prevented KFG from becoming a party to the arbitration agreement (and the FDA
generally). The Supreme Court accordingly confirmed that the Court of Appeals was
justified in refusing recognition and enforcement of the award, and dismissed the appeal.

(52)

(53) 

P 74
(54)

(55) 

(56) 

(57)

(58) 

(59)

IV. Discussion
37. The key question before the UK Supreme Court in both Enka v Chubb and Kabab-Ji v
KFG was: what is the law applicable to the arbitration agreement, in the absence of an
express choice? In particular, the Court was concerned with a situation where the parties
had not expressly chosen the law governing the arbitration agreement, but they had
made a choice with respect to the law of the main contract and the seat of arbitration.

This is a  very common scenario in international commerce, where negotiating
parties are often unaware of the potential significance of the law governing their
arbitration agreement. The UK Supreme Court held that, in those circumstances, a choice
of law for the main contract also applies to an arbitration agreement contained in it,
even where this law is different from the law of the chosen seat of arbitration.

38. Before considering this question from a Belgian law perspective, it is necessary to
distinguish between different issues that can arise in relation to an arbitration
agreement and the different laws that may apply depending on the issue at stake. For
example, whether parties have the capacity to conclude an arbitration agreement (also
referred to as subjective arbitrability) will be a matter of the law applicable to them. 
When it comes to the object of an arbitration agreement or which disputes are capable of
being settled by arbitration (also referred to as objective arbitrability), the Belgian courts
will apply their own law, the lex fori. In terms of formal validity, there is notably no
requirement in Belgian law for the arbitration agreement to be in writing (although this
remains a requirement for the recognition and enforcement of arbitral awards under the
New York Convention). When an arbitration is seated in Belgium, an arbitration
agreement must nonetheless meet the definition set out in Article 1681 of the Belgian
Judicial Code ("Judicial Code"), which permits only disputes arising out of a "defined legal
relationship" to be submitted to arbitration. 

39. However, the question before the UK Supreme Court specifically concerned the
substantive validity of an arbitration agreement: in Enka v Chubb, the issue was whether
an arbitration clause covered a particular dispute; in Kababi-Ji v KFG, whether an
arbitration agreement could be extended to a non-signatory parent. Under Belgian law,
the substantive validity of an arbitration agreement can be considered a matter of
consent, and is to be determined by reference to the law applicable to the arbitration

(60) P 75
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agreement. 

40. Using the recent decisions of the UK Supreme Court as a springboard, the below
discussion first identifies which conflict of laws rules might assist with determining the
law applicable to the arbitration agreement and then considers how such rules might be
applied to determine the applicable law, from a Belgian law perspective.

(65)

A. Identifying the relevant conflict of laws rules
41. To determine the law governing the arbitration agreement, the UK Supreme Court in
Enka v Chubb applied the English common law conflict of laws rules for determining the
law governing contractual obligations generally. The Court considered these rules
more appropriate than the rules for resolving conflicts of laws under the Rome I
Regulation, which expressly excludes arbitration agreements from its scope. In
Kabab-Ji v KFG, the Supreme Court was faced with the same task of determining the law
applicable to the arbitration agreement. However, in this case, it did not apply English
common law rules but instead the "international conflict of laws rules" of Article V(1)(a) of
the New York Convention (enacted into English law by section 103(2)(b) of the English
Arbitration Act). As mentioned, this provision states that enforcement or recognition
may be refused if the arbitration agreement was not valid "under the law to which the
parties subjected it or, failing any indication thereon, under the law of the country where the
award was made". Despite the different legal framework, the Supreme Court held that its
conclusions in Enka "apply with equal force where the question of validity arises, as it does
in this case, after an award has been made in the context of enforcement proceeding". 

42. As a starting point, the Belgian arbitration law contains two relevant provisions
setting out conflict of laws rules:

(i) Article 1717, paragraph 3(a)(i) of the Judicial Code, which provides that an arbitral
award may be set aside if the party making the application furnishes proof that the
arbitration agreement "is not valid under the law to which the parties have subjected
it or, failing any indication thereon, under the law of Belgium" (which provision is
modelled on Article 34(2) (a)(i) of the UNCITRAL Model Law (as amended in 2006));
and

(ii) Article 1721, paragraph 1(a)(i) of the Judicial Code, which provides that the court may
refuse to recognise or enforce an arbitral award if the defendant furnishes proof
that the arbitration agreement "is not valid under the law to which the parties have
subjected it or, failing any indication thereon, under the law of the country where the
award was made" (which provision enacts Article V(1)(a) of the New York Convention).

43. Article 1682, paragraph 1 of the Judicial Code further stipulates that "[t]he court before
which an action is brought in a matter which is the subject of an arbitration agreement
shall, if a party so requests, declare itself without jurisdiction, unless the arbitration
agreement relating to the dispute is invalid or has ceased to exist […]" (enacting Article II(3)
of the New York Convention). This provision does not expressly specify conflict of laws
rules in respect of the law applicable to the substantive validity of an arbitration
agreement. However, as the UK Supreme Court pointed out in Enka v Chubb, it is generally
accepted that the same conflict rules should apply as those at the stage of enforcement
since it would be illogical if the law applicable to an arbitration were to differ depending
on when the question of validity is raised (whether at the stage of enforcement of the
arbitration agreement or the award). 

44. Belgian arbitration law accordingly sets out two conflict of laws rules, which mirror
the conflict of laws rules contained in the UNCITRAL Model Law and New York Convention:
(a) the law chosen by the parties; or failing any indication thereon (b) the law of the seat
(which, in the case of setting aside proceedings under Article 1717 of the Judicial Code, is
Belgium).

45. The immediate question that arises is whether the parties' choice of law can be
express or implied. In this regard, the UK Supreme Court recognised that commentators
disagree on whether the first rule set out above refers only to an express choice of law or
also includes an implied choice. Notwithstanding, the Court concluded that the word
"indication" in "failing any indication thereon" in Article V(1)(a) of the New York
Convention suggests that "something less than an express and specific agreement will
suffice". It specifically contrasted this language with the language of Article V(1)(e) of
the New York Convention, which provides that recognition or enforcement of an award
may be refused if, inter alia, the arbitral procedure was not in accordance with the
agreement of the parties, or "failing such agreement" the law of the country where the
arbitration took place. The Court was therefore of the view that a choice of law
governing the arbitration agreement cannot only be express, but also implied. This
approach is consistent with international court practice. 

46. Interpreting the Belgian arbitration law in the same way would be consistent with the
conflict of laws rules in the Rome I Regulation, which in Belgium determines the law
applicable to contractual obligations. Contrary to English law, Belgian law does not
have conflict of laws rules determining the law governing contractual obligations beyond
those set out in the Rome I Regulation. While arbitration agreements are excluded from
its scope, the Rome I Regulation is therefore the first point of reference on how a choice

(66) 
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of law might be understood from a Belgian law perspective.

47. Pursuant to Article 3(1) of the Rome I Regulation, a contract shall be governed "by the
law chosen by the parties", which choice can be "made expressly or clearly demonstrated
by the terms of the contract or the circumstances of the case". Article 3(1) therefore states
that a choice of law can be implied, based on the terms of the contract or the
circumstances of the case. Similarly, one may understand references to "the law to which
the parties have subjected  [the arbitration agreement]" in the Belgian arbitration law
as encompassing not only to an express, but also an implied, choice.

48. This approach would further be consistent with conflict of laws rules in many other
legal systems which recognise implied choices of law. 

49. It is therefore reasonable to conclude that a choice of law for the arbitration
agreement can be express or implied also as a matter of Belgian law.

P 79

(77)

B. Determining the applicable law
50. Considering the above conflict of laws rules, a question then arises as to which
circumstances can be considered as an implied choice of law for an arbitration
agreement. As regards this particular issue, the UK Supreme Court held that a choice of
law in respect of the main contract generally applies to an arbitration agreement
contained in it, even where this is different from the law of the chosen seat of arbitration.
Although guidance is much less extensive, it appears that the Belgian courts may reach
the same conclusion.

51. The issue seems to have come up only peripherally in Belgian case law. More
specifically, Belgian courts considered the issue as part of decisions on arbitrability in
the context of exclusive distribution agreements of indefinite duration (for which there
are mandatory provisions of Belgian law to consider).

52. Notably, the Antwerp Court of Appeals held in 2001 that the validity of an arbitration
agreement must be determined in accordance with the "lex contractus", which in that
case was Swiss law (as the law chosen by the parties to govern the main contract), and not
the lex fori, Belgian law. The Belgian Supreme Court overturned the Court of Appeal's
decision but on what appears to be a different point: the fact that "an arbitration clause is
subjected, according to the will of the parties, to a foreign law" does not exclude the power
of the Belgian judge to determine issues of arbitrability that touch  upon its domestic
public order. This suggests that the ruling of the Antwerp Court of Appeals as to the
law applicable to the issue of validity of the arbitration agreement being the "lex
contractus" stands.

53. In the same context of exclusive distribution agreements, the Court of Appeal of Liège
in 2003 again held that the law applicable to the substantive validity of an arbitration
agreement, in the absence of an express choice, should be the law chosen to govern the
main contract (which was Swiss law). 

54. More recent commentary also adheres to the view that "[g]enerally the law applicable
to the arbitration agreement is considered to be the law of the agreement of which the
arbitration clause forms part". 

55. This approach makes sense for the reasons described in the UK Supreme Court judges'
opinions in Enka v Chubb and Kabab-Ji v KFG. First, it is reasonable to assume that
commercial parties negotiating a contract would expect their choice of law for the
contract to apply to all of the provisions of that contract, including the arbitration clause.

Second, the principle of separability would not stand in the way of such a conclusion.
Indeed, under Belgian law also, this principle is limited to ensuring that a decision of
invalidity of the main contract does not automatically entail the invalidity of an
arbitration agreement contained in it. Third, the Belgian arbitration law does not
contain a provision similar to those found in the Scottish or Swedish arbitration acts,
which provide that, in the absence of express choice, the arbitration agreement will be
governed by the law of the country of the seat. All of these  factors support the view
that a choice of law in respect of the main contract will apply to an arbitration
agreement contained in it, which Belgian courts also adhered to in the past, although
case law on this issue is very limited.

56. Nonetheless, the recent UK Supreme Court decisions have not gone without criticism.
For example, the Supreme Court partly based its decision on an assumption that
international authority favours the lex contractus approach. Yet, recent empirical
research shows that, in reality, a majority of jurisdictions favour the law of the seat. In
addition, other methods of determining the law applicable to an arbitration agreement
exist, such as the "common intention" approach adopted by the French courts, and the
validation approach adopted in Swiss arbitration law. 

(...)

(78) 

P 80
(79) 

(80)

(81)

(82) 

(83) 

(84) P 81

(85) 
(86) 

(87)

V. Conclusion
58. In Enka v Chubb and Kabab-Ji v KFG, the UK Supreme Court has helpfully clarified
which law governs an arbitration agreement as a matter of English law. The Court held
that, where parties have not made an express choice of law to govern their arbitration
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