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I. INTRODUCTION

The processes developed under public international law to deal with interna-
tional mass claims arising from various types of crises and incidents (Mass
Claims Processes) have a long history and have played an important role in
shaping public international law. Indeed, the arbitrations under the Jay Treaty
of 1794, which involved hundreds of claims, marked the beginning of the
practical application of public international law, which had previously been
largely an academic discipline.1

Although there is no fixed definition of Mass Claims Processes under
international law, the term is generally understood to encompass ad hoc
tribunals, quasi-judicial commissions or administrative programmes estab-
lished to resolve claims “when a large number of parties have suffered
damages arising from the same diplomatic, historic or other event.”2 These
programmes “sometimes [borrow] concepts and procedures from each other,
but often [invent] unique solutions in light of particular legal and practical
perspectives.”3 Mass Claims Processes under international law therefore come
in various forms, although they share a common purpose. The common
purpose is to adjudicate large numbers of claims, whether for restitution or
compensation for death, personal injury or damage to or confiscation of
property resulting from extraordinary events such as armed conflicts,
breaches of international humanitarian law or environmental disasters.

In recent times, mass claims arising from financial and economic crises
have also been advanced in the framework of international investment treaty
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arbitration, in particular in proceedings before the International Centre for
Settlement of Investment Disputes (ICSID). Unlike past international Mass
Claims Processes, the investment treaty arbitration framework was not
specifically designed to handle mass claims. As a result, the use of the frame-
work for mass claims has triggered much debate, in particular as to whether
international investment tribunals have the authority to hear mass claims in
the absence of the specific consent of the respondent State, and whether
such tribunals can borrow from the techniques used in other Mass Claims
Processes.

This paper aims to provide an overview of the evolution of Mass Claims
Processes in international law and their status in today’s dispute resolution
landscape. It will first discuss the history of Mass Claims Processes in inter-
national law, which dates back more than two centuries, before setting out a
few examples of modern processes. It will then turn to identifying the main
characteristics of such processes, before discussing the emergence of mass
claims in investment treaty arbitration and the future of Mass Claims
Processes in international law.

II. HISTORY OF MASS CLAIMS PROCESSES

The history of Mass Claims Processes can be divided into three successive
periods.4 Starting at the end of the eighteenth century, Mass Claims Processes
took the form of claims commissions and flourished until World War II.
However, the inefficiencies of such commissions, in particular those set up to
address claims arising from World War I, became notorious and after World
War II, they were largely replaced by agreements between governments for
the payment of lump sum amounts, which were then distributed through
domestic claims processes. The period approaching the end of the Cold War
saw a resurgence of international Mass Claims Processes. This so-called
‘third-generation’ of Mass Claims Processes, of which many examples still
exist today, proved to be far more effective than their predecessors due to the
adaptation of methods and techniques developed in domestic mass claims
procedures and the development of information technology.
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A. The Era of Mixed Commissions

The expression ‘mixed commissions’ was commonly used between the end of
the eighteenth century and the beginning of the twentieth century to desig-
nate mainly, but not exclusively, bilateral inter-State ad hoc dispute settlement
institutions, encompassing both arbitral commissions and mixed claims
commissions.5 These commissions were established with the purpose of
settling claims between nationals of different States, between nationals of one
State and the other State, or between the States themselves in formal and
final proceedings.6

The Treaty of Amity, Commerce and Navigation between Great Britain
and the United States (US),7 the so-called 1794 Jay Treaty, which dealt with
a number of outstanding issues after the end of the American revolutionary
war, created the first mixed commission procedure which could be designated
a Mass Claims Process.8 In addition to establishing an arbitral tribunal to
determine the boundary between the US and Canada (the ‘St. Croix River
Commission’), the Jay Treaty created two mixed claims commissions. The
first of these rendered more than 500 awards dealing with disputes in rela-
tion to the unlawful seizure of merchant ships by British privateers, and by
French privateers outfitted in US ports. The second commission was set up
to hear claims by British creditors against US debtors in respect of colonial-
era debts. However, its mission was unsuccessful due essentially to insur-
mountable disagreement between the British and American commissioners
on fundamental procedural and substantial issues.9

Scores of claims commissions were subsequently established in the late
nineteenth century and the early part of the twentieth century to address
claims resulting from war, civil unrest and efforts to suppress the African slave
trade.10 The peace treaties following World War I later established mixed
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claims commissions and arbitral tribunals to address claims arising out of the
Great War.11 At the same time, several mixed claims commissions were set up
to settle disputes between Mexico and the nationals of a number of other
States, including the US, France, and Germany, arising out of repeated revo-
lutionary disturbances within the country.12

However, the mixed claims commissions of the early twentieth century, in
particular those created after World War I, generally dealt exclusively with
property and other economic rights, and not personal injury suffered by indi-
viduals,13 and were plagued by cumbersome administrative processes, ineffi-
ciency, and significant delays in processing claims, causing them to fall into
disuse after World War II.14

B. Lump Sum Agreements

International claims commissions all but disappeared in the aftermath of
World War II due to their reputation for inefficiency, as well as to the
unprecedented number of international claims arising from large-scale
breaches of international law during World War II.15 Instead, claims by
nationals of one State against another were more commonly resolved by the
two States entering into a lump sum settlement agreement. The recipient
State would then establish its own domestic claims authority or national
commission to decide claims and distribute the lump sum amount.16 As a
result, functions previously exercised by international claims commissions
became nationalized.17

The advantages of this type of Mass Claims Process were to ensure prompt
payment and reduce procedural and administrative costs. For the paying
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State, it also had the benefit of determining in advance the extent of its liability,
allowing for the compensation of victims without an admission of responsi-
bility, and providing for a more favourable standard of compensation – gener-
ally ‘adequate’ rather than ‘full compensation.’18

Between the end of World War II and 1995, more than 200 lump sum
settlement agreements were concluded, settling claims relating to property
and personal injuries, including injuries arising from persecution and deten-
tion. A recent example of such a lump sum agreement is that concluded in
1990 between the US and Iran with respect to a group of claims of less than
USD 250,000 which had originally fallen under the jurisdiction of the Iran-
US Claims Tribunal (Iran-US CT), but which the Tribunal had not taken any
significant steps to address.19 A notable illustration of a national commission
set up to oversee the domestic distribution of a lump sum is the US Foreign
Claims Settlement Commission (FCSC), which administered 45 interna-
tional and war-related claims programmes involving claims against eighteen
countries, including Yugoslavia, Panama, the former Soviet Union, Cuba,
China, Vietnam, Iran and the Federal Republic of Germany.20

The prevalence of lump sum agreements has, however, declined. Since the
1980s, claims arising out of some of the most prominent conflicts have been
addressed by international commissions. One reason for this development is
that lump sum settlement agreements inadequately addressed victims’
compensation, which narrowed their scope of application. Considering the
growing support in international literature and by domestic courts for an
individual right for compensation in cases involving breaches of international
human rights or humanitarian law, lump sum settlement agreements have
been considered by some to be ill-adapted to handle the type of claims that
the current state of international law affords to individuals.21 Moreover, the
remedies granted by lump sum settlement institutions could consist of finan-
cial compensation only, and generally not full compensation for damage to
property or other economic interests.22 By contrast, modern Mass Claims
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Processes have allowed for a wider array of remedies, such as restitution of
property.23

C. Modern Mass Claims Processes

The last thirty years have marked a return to international claims commis-
sions and a multiplication of international claims programmes.24 The estab-
lishment of these modern Mass Claims Processes has been facilitated by the
increased cooperation between States following the end of the Cold War, as
well as significant developments in information technology and the adapta-
tion of methods and techniques developed in domestic mass claims proce-
dures, which have allowed for greater efficiency in processing mass claims.25

Key examples of modern Mass Claims Processes included Iran-US CT, the
United Nations Compensation Commission (UNCC), and the Eritrea-
Ethiopia Claims Commission (EECC).

1. Iran-United States Claims Tribunal

The first of the modern Mass Claims Processes was the Iran-US CT. The
Tribunal was set up as part of the Algiers Accords of 1981, which were
concluded in order to put an end to the hostage crisis at the US Embassy
in Tehran.26 It had the mission of adjudicating thousands of claims of indi-
viduals and entities relating to debts and contracts affected by the Iranian
revolution, as well as expropriations and other measures affecting property
rights.27 The Algiers Accords did not address either side’s liability for
claims falling within the Iran-US CT’s jurisdiction, and therefore left the
issue of liability to be determined by the Tribunal on a case-by-case basis.
The Iran-US CT also ruled that it had no jurisdiction over claims concerning
personal injuries, such as physical and psychological harm suffered by
victims.28
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The Iran-US CT, which was faced with over 850 large commercial and bank
claims, approximately 2,800 small claims of less than USD 250,000, and
numerous large claims between the two States, “demonstrated that case-by-case
arbitration of disputes in an international, multi-cultural setting was possible,
but also showed that it could be expensive, slow and time-consuming.”29

Indeed, the Tribunal is still operating more than thirty years after it was formed.
Although the bulk of the 850 large commercial and bank claims was resolved
within the first decade of its inception, a number of cases have lingered, and the
Tribunal is still hearing the last claims between the two States. In addition, the
Tribunal “never developed an effective strategy for dealing with the approxi-
mately 2,800 small claims on its docket.”30 As mentioned above, the claims
were ultimately settled by the two States by way of a lump sum agreement,
after the Tribunal had decided a small number of test cases.31

2. United Nations Compensation Commission

A myriad of international claims commissions and claims resolution bodies
followed in the footsteps of the Iran-US CT, starting with the UNCC.32

The UNCC was set up in 1991 as a subsidiary organ of the United
Nations (UN) Security Council to resolve millions of claims relating to Iraq’s
invasion and subsequent occupation of Kuwait in 1990.33 Compensation for
losses resulting from Iraq’s actions was paid from a special fund (the
‘Compensation Fund’) that received a percentage of the proceeds from Iraqi
oil sales. The UNCC concluded its claims-processing exercise in 2005 and
made its last payments to claimants in 2007. Having resolved 2.6 million
claims, it has been the largest Mass Claims Process to date.

The UNCC was the first attempt by the international community to set
up a claims resolution process through a multinational facility within the UN
system. Security Council Resolution 687, which was adopted under Chapter
VII of the UN Charter, established Iraq’s liability under international law for
any direct loss, damage – including environmental damage and depletion of
natural resources – and injury to foreign governments, nationals and corpo-
rations caused by its invasion and occupation of Kuwait.34 The UNCC was
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not therefore set up as an arbitral tribunal, as the Iran-US CT had been, but
as a claims commission which mainly had a fact-finding role, “namely to
establish for each claim whether or not the damage was directly linked to
Iraq’s unlawful invasion and occupation of Kuwait.”35

The UNCC consisted of three organs. The first, the Governing Council,
was the policy-making organ. The second organ was composed of three
Panels of Commissioners, which verified and evaluated claims, assessed the
value of losses suffered by claimants and recommended compensation awards
for approval by the Governing Council. Finally, the Secretariat provided
administrative, technical and legal support to the Governing Council and the
panels of Commissioners, in addition to administering the Compensation
Fund. The Secretariat played an important role in streamlining the adjudica-
tion of claims by the UNCC. Indeed, the UNCC’s procedural rules provided
for a delegation of claims review functions to the Secretariat for claims under
USD 100,000,36 as well as for the grouping of larger claims with common
legal and factual issues.37 Another procedure used by the UNCC to handle
the numerous claims before it included the verification of claims under
USD 100,000 by matching them against the information contained in a
computerised database. In respect to the claims that could not be verified
through the matching of database information, the UNCC was entitled to
limit its review to a statistical sample, rather than having to review every
claim individually, with further verification required only if the circumstances
warranted it.38

After twelve years of processing claims, the UNCC completed its work in
June 2005. During its existence, the UNCC granted approximately 1.55
million claims, and awarded a total of approximately USD 52.4 billion in
compensation, representing roughly 15 percent of the USD 352.5 billion
claimed.39 The resolution of such a significant number of claims with such a
large asserted value over such a short time is unprecedented in the history of
international claims resolution.

3. The Eritrea-Ethiopia Claims Commission

The EECC was established to address claims arising from the 1998-2000 war
between Ethiopia and Eritrea. Unlike the UNCC, the EECC was an arbitral
body established bilaterally by Eritrea and Ethiopia, as part of the 2000
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Algiers Agreement.40 The EECC was given the mandate to “decide through
binding arbitration all claims for loss, damage or injury by one government
against the other, and by nationals (including both natural and juridical
persons) of one party against the Government of the other party or entities
owned or controlled by the other party” arising from the war, and from
“violations of international humanitarian law, including the 1949 Geneva
Conventions or other violations of international law.”41 The Commission did
not have jurisdiction over claims arising from the cost or preparation of mili-
tary operations, or the use of force, except to the extent that they related to
violations of international humanitarian law.42 Claims could be brought by
the two States on their own behalf or on behalf of their nationals.

The EECC’s Rules of Procedure contemplated procedures for mass claims
brought by individuals including prisoners of war, for unlawful expulsion,
displacement, or detention, or for any other loss, damage or injury.43 The
Rules provided in particular for the grouping of the mass claims into sub-
categories according to the alleged violation of international law, after which
the Commission was to determine in respect of each sub-category whether
the violation was proved. If the violation was proved, the Commission was
to use “random sampling of [the] evidence to ascertain the percentage of …
claims for which the evidence is inadequate to establish the claim,” and
reduce the compensation awarded for that sub-category by that percentage.44

However, the special procedural rules for mass claims were never imple-
mented.45

Indeed, Ethiopia and Eritrea instead filed government-to-government
claims, and the vast majority of these were:
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filed as claims of the governments themselves, [and] not as claims of
persons that were transmitted to the [C]ommission by the governments
… . Thus, rather than Ethiopia filing, for example, 3,000 or so claims by
named individuals injured along the Central Front for harm to person or
property, Ethiopia filed a signed claim on behalf of the government itself
alleging harm to its unnamed nationals and property along the Central
Front.46

In this sense, the “Commission’s practice marks an unusual retreat to the
diplomatic protection philosophy of 19th century inter-state arbitration.”47

Nevertheless, the Commission addressed a wide range of claims relating to
the conduct of military operations, the treatment of prisoners of war and
civilians as well as their property, diplomatic immunity and the economic
impact of certain government actions during the conflict.48 Ultimately, it
awarded approximately USD 161.5 million to Eritrea and USD 174
million to Ethiopia,49 although it left open the question of how these
amounts would be used to provide redress to the victims of the conflict,
noting that it “would probably be impossible, and certainly inordinately
expensive, to attempt to identify the specific individuals who suffered injuries
as a result of the various illegal acts committed against them.”50 Instead, it
contemplated that the funds would be used for “relief programs for cate-
gories of victims,”51 although no such programmes have been implemented,
as it appears that neither party has paid the awarded amounts to date.52

Despite this failure, commentators have pointed to successes of the EECC of
another nature, namely “helping to end the war and securing the full repatri-
ation of prisoners of war … and broader successes in providing the two coun-
tries a forum to air their differences, giving a voice to the victims of wrongful
conduct, and establishing an impartial historical record of key events that
unfolded during the war.”53

4. Other Modern Mass Claims Processes

Since the 1990s, Mass Claims Processes have been used in various other
contexts such as the Commission for Real Property Claims of Displaced
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Persons and Refugees (CRPC),54 which dealt with the aftermath of the
dissolution of the Socialist Federal Republic of Yugoslavia, in addition to
claims relating to the 1992-1995 war in Bosnia and Herzegovina, and the
Housing and Property Claims Commission (HPCC),55 which dealt with
claims relating to the 1999 conflict in Kosovo. More recently, Mass Claims
Processes have been envisaged for other situations of armed conflicts and
massive displacement of persons such as in Iraq,56 Cyprus,57 and Darfur.58

A number of Mass Claims Processes were also instituted to deal with the
extensive losses of assets resulting from the Holocaust, although unlike the
processes mentioned above, these were not created under public international
law, but rather as private arbitral tribunals or as part of domestic court
proceedings.

The first of these was the Claims Resolution Tribunal for Dormant
Accounts in Switzerland (CRT-I), which was established in 1997 as an
independent international arbitral tribunal under Swiss law to resolve
claims relating to approximately 6,000 accounts in Swiss banks which had
been dormant or inactive since the end of World War II and whose holders
or their heirs were unable to recover. The CRT-I was established pursuant
to the Memorandum of Understanding between the Swiss Bankers
Association, the World Jewish Restitution Organization and the World
Jewish Congress.59

The CRT-I was followed by another Mass Claim Process set up in 2000,
which related to additional accounts held by Swiss banks. The Second
Claims Resolution Tribunal for Dormant Accounts in Switzerland (CRT-
II) was the result of a settlement agreement reached in the context of US
class action lawsuits in 1996 and 1997 which were based on the alleged
failure of banks to identify and return assets deposited by victims of Nazi
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persecution.60 Plaintiffs also contended that the banks had accepted and
laundered assets looted by the Nazis and profits generated by Nazi use of
slave labour. The lawsuits were settled in January 1999, when the banks
agreed to create a USD 1.25 billion settlement fund. Pursuant to a Plan of
Allocation and Distribution approved in November 2000,61 the CRT-II was
responsible for processing claims relating to assets deposited in accounts
which were open or opened between 1933 and 1945.62

Two other Mass Claims Processes, the German Forced Labour Compensation
Programme (GFLCP) and the Holocaust Victim Asset Programme (HVAP),
were established in 2000 to compensate victims of certain injustices committed
by the Nazi regime during World War II. These mechanisms were established
pursuant to settlements and private or governmental agreements following
numerous Holocaust-related lawsuits brought in the US against the German
and Swiss Governments, banks and corporations. Both are administered by the
International Organization for Migration (IOM).63 Additional Mass Claims
Processes set up to deal with post-Holocaust claims include the Austrian General
Settlement Fund (AGSF),64 the French Commission for the Compensation of
Victims of Spoliation (CCVS),65 and the International Commission on
Holocaust Era Insurance Claims (ICHEIC).

III. CHARACTERISTICS OF MASS CLAIMS PROCESSES

The nature of Mass Claims Processes can be difficult to define, however it is
possible to identify a number of largely common and interrelated characteristics.

A. The Number and Commonality of Claims

The first characteristic of Mass Claims Processes is that they involve large
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numbers of claims. Although it is unclear how large that number has to be for
a process to be characterised as a Mass Claims Process,66 it can vary greatly,
meaning that the nature of and challenges faced by different processes can be
very different. For example, the Iran-US CT dealt with several thousand claims,
while the number of claims addressed by the UNCC, which reached a total of
2.6 million, was on an entirely different scale. A second characteristic of Mass
Claims Processes is that they involve claims which arise from common circum-
stances and involve common factual and legal issues, making it possible and
more efficient to resolve them within a single process rather than in separate
proceedings.67 However, as with the number of claims, the level of common-
ality between claims varies between Mass Claims Processes, which can have an
impact on the nature and complexity of the proceedings.

B. Reparative Function

Despite the different backgrounds and institutional frameworks of Mass
Claims Processes,68 their reparative function is one of their main characteris-
tics. They share the common goal of providing effective remedies and a
‘measure of justice’69 for the damage or injury caused to a large number of
individuals or entities due to an armed conflict or similar events with wide-
spread effects.70 As such, they often serve to allay the societal discontent that
unresolved wrongs perpetuate, and can thereby contribute to stability within
a society.

Mass Claims Processes have evolved beyond the boundaries of traditional
diplomatic protection to better provide relief to those who have been injured,
notably by widening the scope of remedies available to affected individuals
and entities.71 Indeed, the remedies are among a number of features of Mass
Claims Processes that “can be tailored … in whatever ways are required to
address the … human, political and economic dimension” of the problem
being addressed.72 Besides providing an opportunity for compensation for
injuries and losses sustained by victims of extraordinary events,73 Mass
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Claims Processes can provide for the restitution of property,74 as well as serve
the political and psychological function of recognising and legitimising the
claims of injured groups.

C. Hybrid Nature of Mass Claims Processes

The structure and framework of modern Mass Claims Processes vary. Some
Mass Claims Processes are designed essentially as arbitrations, as was the case
for the Iran-US CT, the CRT-1 and the EECC, even though the procedures
used may differ from those in ‘full-fledged arbitration’ due to the common-
ality of the factual and legal issues to which the claims give rise.75 For
instance, “hearings at the [Iran-US CT] were, with few exceptions, generally
much shorter than in cases of a similar level of complexity in international
commercial arbitration.”76 Other Mass Claims Processes are structured as
‘quasi-judicial’ administrative procedures,77 and others still are a hybrid of the
two forms.78 An example of such a hybrid form is the UNCC, which was an
administrative body that performed essentially a fact-finding function of
examining claims, verifying their validity, evaluating losses and paying out
compensation.79 Yet, for certain large cases, it operated more like an arbitral
body, with adversarial proceedings which included submissions by parties.80

The suitability of one structure or another for a Mass Claims Process is
case-specific and depends on a number of factors, including the number of
claims to be addressed. An arbitral method of dispute resolution may be more
costly and time-consuming due to, among other things, minimum require-
ments of due process,81 and may not even be practicable in certain cases
involving particularly high numbers of claims. Administrative procedures are
less constrained by considerations of due process, and therefore afford greater
flexibility in adopting an appropriate mechanism to resolve claims quickly
and efficiently.

Another important factor is whether the question of liability has been
settled beforehand. Most modern Mass Claims Processes were constituted on
the basis of settlement agreements or other instruments which already deter-
mined that individuals or entities falling within a class or group are entitled
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to certain types of relief.82 Therefore, the liability of one of the parties was
either recognised,83 or simply left out of the process.84 This was for example
the case for the UNCC, which operated on the basis of a UN Security
Council resolution which established Iraq’s liability for damage caused by its
invasion and occupation of Kuwait. In these kinds of circumstances, admin-
istrative, rather than arbitral procedures, are often deemed more appropriate
for Mass Claims Processes:

In the absence of a live dispute regarding the basis of liability, which has
been settled by the settlement agreement, there is necessarily no need for
the decision-making body to employ fully-fledged adversar[ial] proceedings
to process and verify the claims. Since the liability issue has been settled,
there is effectively no respondent on the level of legal principle; the sole task
for the claims commission is to receive the claims, assess whether they meet
the applicable eligibility requirements, verify the evidence and, if necessary,
quantify the claim.85

In the rare cases in which the issue of liability remains disputed, it is likely
that an arbitral procedure will be more appropriate.86 For instance, the Iran-
US CT, which had to address the issue of liability on a case-by-case basis, was
structured as an arbitral tribunal.

D. A Process of ‘Practical’ Justice

The pressure of processing and deciding very large numbers of claims,
together with the desire to expedite payments of compensation and the diffi-
culties encountered by victims in locating documentary evidence, most
notably in cases involving armed conflict, have required procedural innova-
tions and a standard of justice which often differs from that provided for in
traditional international dispute resolution proceedings.

1. Guarantee of Due Process

Inherent to all Mass Claims Processes is “the tension … between the search
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for individual justice and fairness and the requirement of an expedient process
that resolves all the claims within a reasonable time period,”87 leading some
to describe the outcome of Mass Claims Processes as ‘rough justice.’88

Nevertheless, it has been suggested that such Processes do comply with the
requirements of due process, although not necessarily in the same form as in
court or arbitral proceedings.89 Due process is guaranteed for the system and
less for each individual case, as a traditional conception of due process would
be too onerous and could lead to a denial of justice for the victims of the
often tragic and extraordinary events which give rise to Mass Claims
Processes. The guiding principle is therefore one of “practical justice,” in
other words “justice that would be swift and efficient, yet not rough.”90

2. Flexible Rules of Procedure

Whether Mass Claims Processes are of an arbitral or administrative nature,
they are governed by procedural rules that typically are referred to in their
constituting instruments.91 Some of these refer to an existing set of proce-
dural rules, either incorporating them by reference or citing them as a basis
for drafting new rules.92 Others provide, without incorporating a set of rules
by reference, that procedures may be ‘guided by’ a set of existing rules.93

Regardless of the method used, the success of Mass Claims Processes rests in
the flexibility of their rules and the possibility to adjust them to the particu-
larities of their context.
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3. Adapted Standards of Proof and Evidentiary Rules

The sheer number of claims and the difficulty encountered in many cases in
obtaining evidence in respect to events which occurred years or decades
earlier, and for which the records may have been destroyed in part or in full,
means that the evidence supporting claims in Mass Claims Processes often
cannot be assessed in the same manner judges and arbitrators assess cases in
traditional judicial or arbitral proceedings. Modern Mass Claims Processes
therefore have often been designed to require only the level of documentary
or other evidence that can reasonably be expected in the circumstances.94 As
a result, Mass Claims Processes have generally used a relaxed standard of
proof; instead of applying traditional legal standards such as requiring facts
to be established by a preponderance of the evidence, Mass Claims Processes
often resort to a test of ‘plausibility.’95

In conjunction with, or instead of, relaxed standards of proof, Mass Claims
Processes have also resorted to techniques, such as the discovery of evidence
on their own motion and evidentiary presumptions. Administering institu-
tions or secretariats can play an active role in seeking out evidence to support
claims,96 especially in cases in which it is difficult for claimants to access such
evidence. Such a role raises issues of procedural fairness, as it impacts the allo-
cation of the burden of proof. However, in certain cases, “the accuracy of
outcome [is, for policy reasons,] considered more important than procedural
neutrality.”97 Evidentiary presumptions, which also impact the allocation of
the burden of proof, are sometimes used for large-scale claims programmes
in which individual research to substantiate individual claims would be too
time-consuming and expensive, or in which the claimants have difficulties
accessing the evidence. Such presumptions can, for example, be developed on
the basis of research as to frequently occurring claim scenarios.98

4. Mass Processing Techniques

A number of other techniques which have been developed in modern Mass
Claims Processes, many of which originated in US class action lawsuits,99
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have contributed greatly to their efficiency. Among these are the extensive use
of large-scale computerization,100 which can facilitate the verification and
evaluation of thousands of individual claims through computerised matching
and advanced techniques, such as sampling and statistical modelling. The
UNCC, for instance, used a large database to store all relevant data pertaining
to the claims before it and to perform a number of statistical operations.101

These processing techniques are not new and have generally been borrowed
from US class action lawsuits. Besides speeding up the management of the
process, computer technology also facilitates the grouping of claims, which
permits Mass Claims Processes to identify and resolve common issues in a
single decision applicable to an entire group of claims, without having to
resort to case-by-case adjudication.102

In addition to computerization and other related techniques, such as the use
of statistical methods, modern Mass Claims Processes have in many cases dele-
gated review functions either to an administrative institution, such as a secre-
tariat, or to an expert. For example, as mentioned above, the UNCC’s procedural
rules provided for the delegation to its Secretariat of claims review functions in
respect of claims under USD 100,000. In addition, delegation of review func-
tions can be used to assist in the grouping of claims, allowing common issues to
be determined together, rather than on a case-by-case basis.103

IV. MASS CLAIMS AND INTERNATIONAL INVESTMENT DISPUTES

An important development in recent years has been the submission of mass
claims arising from economic and financial crises to international investment
treaty arbitration.104 Only one such arbitration has been initiated so far,
namely the still ongoing Abaclat v. Argentina case, which involves the claims
of 60,000 (initially 180,000) Italian nationals who are alleged holders of
bonds on which Argentina defaulted. Other cases have also involved large
numbers of claimants, such as the similar Ambiente v. Argentina and
Alemanni v. Argentina cases, which were initiated by 90 (initially 119) and
183 Argentinian bondholders respectively; however, it is generally considered
that these do not constitute mass claims.105 Nevertheless, the emergence of
mass claims in investment treaty arbitration has given rise to much debate.
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Unlike past Mass Claims Processes, the investment treaty arbitration
framework was not specifically designed to handle mass claims. Indeed, the
procedural rules applicable to investment treaty arbitrations, such as those set
out in the ICSID Convention and in the ICSID Arbitration Rules, are silent
on the specific issue of mass claims, and in particular, on the issue of arbitral
tribunals’ jurisdiction over such claims and their power to adopt the proce-
dures or techniques which, from a practical point of view, would be necessary
to deal with such claims. This has raised the question as to whether interna-
tional investment tribunals can hear mass claims in the absence of a specific
consent of the respondent State, as well as what procedures or techniques
tribunals may resort to when hearing mass claims.

With respect to the first question, the respondent in Abaclat v. Argentina
argued, ia, that it had not consented, in the applicable bilateral investment
treaty (BIT) or in the ICSID Convention, to an “unprecedented mass
action” which would “change the nature of ICSID claims.”106 While one of
the arbitrators dissented, noting in particular that all past Mass Claims
Processes in international law were based on the consent of the States
involved (or on the powers of the UN Security Council),107 the tribunal
ruled that no specific consent for mass claims was required. It explained in
particular that if it could have jurisdiction over several individual claimants,
there was no reason why it would lose that jurisdiction “where the number
of [c]laimants outgrows a certain threshold.”108 It also noted that the invest-
ments at issue in the case, namely bonds, which were protected by the
applicable BIT, were:

susceptible of involving … a high number of investors, and where such
investments require a collective relief in order to provide effective protection
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to such investment, it would be contrary to the purpose of the BIT and to
the spirit of ICSID, to require in addition to the consent to ICSID arbi-
tration in general, a supplementary express consent to the form of such
arbitration.109

The tribunal’s decision to hear the mass claims proved to be controversial.110

However, it has certainly opened the door to mass claims being brought in
investment treaty arbitrations.

With respect to the procedures or techniques for hearing mass claims, the
Abaclat v. Argentina tribunal ruled that it had the power under Article 44 of
the ICSID Convention and Rule 19 of the ICSID Arbitration Rules to “fill
the gaps” left by the ICSID framework in respect of mass claims, and there-
fore to adopt the necessary procedural mechanisms.111 However, the tribunal
recognized that its authority in this respect was limited by the provisions of
the ICSID Convention and the ICSID Arbitration Rules, which it could not
modify,112 and that any procedural mechanism it adopted could not affect its
duty to examine the elements necessary to establish its jurisdiction and the
merits of the claims.113 In addition, certain procedures or techniques which
are commonly provided for in the constituting instruments of Mass Claims
Processes could raise issues concerning due process rights in the context of
investment treaty arbitration.

The tribunal in Abaclat v. Argentina provided little indication in its Decision
on Jurisdiction and Admissibility as to what procedural mechanisms it would
adopt, although it did address the issue to a certain extent. In particular, the
tribunal indicated that it would resort to “group treatment” or common issue
determination, which is “one of the most commonly employed mass claims
processing techniques,”114 by dividing the merits phase into two parts: the
first will be “a general phase aimed at determining the core issues regarding
the merits of the case, and in particular establishing what conditions must be
fulfilled for further resolving claimants’ claims and determining the best
method to examine these issues and conditions.”115 In the second phase, the
tribunal will “rule on how to examine the relevant issues and conditions” and
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“put in place an appropriate mechanism of examination and will proceed
with such examination.”116 In assessing whether or not group treatment was
appropriate, the tribunal explored “whether claimants have homogeneous
rights of compensation for a homogeneous damage caused to them by poten-
tial homogeneous breaches by Argentina of homogeneous obligations
provided for in the BIT,” which it found to be the case.117 According to
commentators, the application of such common issue determination in
investment treaty arbitration would not raise due process concerns provided
that the parties are given the opportunity to be heard on the issue and as to
the applicability of a decision on an issue to a particular group of claims.118

Similarly, pilot cases or bellwether proceedings, which were also considered
by the Abaclat v. Argentina tribunal,119 and which can assist parties to settle
the remaining cases, should also not impact procedural fairness as they do not
affect the parties’ rights to be heard on individual claims.120

As mentioned above, another procedural mechanism used in Mass Claims
Processes is the delegation of claims review to a secretariat or an expert. This
was the approach adopted by the tribunal in Abaclat v. Argentina in order to
verify whether the 60,000 claimants in the case met the specific jurisdictional
requirements set out in its Decision on Jurisdiction and Admissibility.121 The
tribunal in that case appointed an expert to review the information contained
in the database of individual claims, which the claimants had set up, to verify
whether each claimant met the specific jurisdictional requirements, which
included the requirement that natural persons had held Italian nationality
between certain specific dates.122 The expert then submitted a report of his
findings to the tribunal and the parties. Some commentators have taken the
position that such delegation by an arbitral tribunal may be permissible
provided that the tribunal does not delegate its decision-making function,
and that the expert’s review is conducted under the guidance and supervision
of the tribunal.123 However, the approach adopted in Abaclat v. Argentina

Mass Claims Processes under Public International Law 501

116 Ibid.
117 Ibid, paras 541 and 543.
118 Donovan (above n 112) 265; Heiskanen (above n 2) 316.
119 Abaclat v. Argentina, Decision on Jurisdiction and Admissibility (above n 119) para 666.
120 Donovan (above n 112) 264.
121 Abaclat v. Argentina, Procedural Order No. 12, 7 July 2012, ICSID Case No. ARB/08/9,

para 4.
122 See Abaclat v. Argentina, Decision on Jurisdiction and Admissibility (above n 106) para

501(iii).
123 Heiskanen (above n 2) 314–315. See also Donovan (above n 112) 265, who states that the

delegation of any decision-making function, “if permissible at all, would need to be provisional
– that is, any initial determination would need, upon objection, to be subject to plenary review
and determination by the tribunal.”



may raise due process concerns. Indeed, the respondent in the case objected
that the expert’s review, which would be limited to a mere six minutes per
claim, would fail “to provide for an analysis of the circumstances of each
claim,” including the validity of the documentary evidence submitted, and
therefore would “fail to provide [it] with the opportunity to respond to each
claim.”124

The use of statistical sampling in investment treaty arbitration, in the
absence of the agreement of the parties, raises even greater due process
concerns. Indeed, the tribunal granting claims without having reviewed all of
them “may be considered an excess of powers or ‘a serious departure from a
fundamental rule of procedure,’ thus creating a risk of annulment of the
award under Article 52 of the ICSID Convention.”125 The tribunal in
Abaclat v. Argentina appears to have recognized this concern, as it declined to
accept a proposal by the expert it appointed to only review whether jurisdic-
tional requirements were met in respect to a sample of claims when it was
faced with an objection from the respondent that such sampling would
deprive it of “the right to defend itself against each claim and claimant indi-
vidually.”126 Resorting to certain other procedural mechanisms used in Mass
Claims Processes, such as the discovery of evidence ex officio by the tribunal
or secretariat, or the use of evidentiary presumptions and relaxed standards of
proof will also likely be considered inappropriate in investment treaty arbi-
tration.

V. CONCLUSION

It is unclear how international Mass Claims Processes, which historically have
contributed greatly to the development of public international law, will
develop in the future. As public international law evolves to grant individu-
als and entities greater rights and protection, Mass Claims Processes may play
an even more important role than in the past in the wake of various crises and
incidents, such as armed conflicts, environmental disasters or large-scale
economic crises. However, there has been a tendency towards the national-
ization of Mass Claims Processes. Indeed, a number of Mass Claims Processes
which might have been “created under an international umbrella” are now
being established under domestic law, due in part to the “increasing reluc-
tance on the part of the international community to carry the burden of
financing international claims programs and the practical difficulties associ-
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ated with ensuring the funding of compensation awards.”127 This develop-
ment underlines the importance of strong political support for the success of
international Mass Claims Processes, in particular with respect to funding.

An exception to the trend of nationalization has been the emergence of
mass claims in international investment treaty arbitration, the legal frame-
work of which was not specifically designed to address mass claims. It
remains to be seen whether the Abaclat v. Argentina case will open the door
to a significant influx of mass claims in investment treaty arbitration.
Nevertheless, the case has stirred an important debate as to the suitability of
the investment treaty arbitration framework for hearing mass claims, and in
particular as to the policy implications of its use with respect to issues such
as sovereign debt restructuring, which the tribunal in Abaclat v. Argentina
declined to take into consideration.128

Time will tell whether mass claims will become more prevalent in interna-
tional investment arbitration, as well as what role other types of Mass Claims
Processes will play and what form they will take in the future. In any event,
traditional mechanisms of dispute resolution will, in many cases, be unable
to provide adequate redress to high numbers of individuals and entities
affected by extraordinary events with widespread impact. Mass Claims
Processes, in their various forms, will therefore undoubtedly remain relevant
as extraordinary mechanisms to address extraordinary disputes.
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